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AUSTRIA

By Dietmar Roessl
In collaboration with Elisabeth Reiner

SuMMARY. 1. The implementation of SCE Regulation 1435/2003 in Austrian legislation. — 1.1. Source, time and
modes of implementation. — 1.2. Structure and main contents of the national regulation on SCE. — 1.3. The
designated authority/ies as required by art. 78, par. 2, SCE Reg. — 1.4. Essential bibliography. — 2. A comment
on the implementation of the SCE Regulation in Austrian legislation. — 3. Overview of national cooperative law.
— 3.1. Sources and legislation features. — 3.2. Definition and aim of cooperatives. — 3.3. Activity. — 3.4. Forms
and modes of setting up. — 3.5. Membership. — 3.6. Financial profiles. — 3.7. Organisational profiles. — 3.8.
Registration and control. — 3.9. Transformation and conversion. — 3.10. Specific tax treatment. — 3.11. Existing
draft proposing new legislation. — 3.12. Essential bibliography. — 4. The SCE Regulation and national law on
cooperatives. — 5. Annexes A) List of Abbreviations. — B) Partial translation of the most important provisions of
the GenG.

1. The implementation of SCE Regulation 1435/2003 i n Austrian legislation
1.1. Source, time and modes of implementation

The SCE Regulation has been implemented with the GenRAeG 2006, which was
published on June 26, 2006, in the Austrian Bundesgesetzblatt, BGBI | No 104/2006. It
includes the SCEG (law on SCEs) as a whole, as well as modifications of the existing
federal law on cooperatives. Furthermore, the GenRAeG 2006 provides other adaptations
that are necessary in order to introduce the SCE into the existing body of Austrian law:
These include amendments to the Gerichtsgebuehrengesetz (GGG; Court Fee Act), to the
Bankwesengesetz (BWG; Banking Act), the Versicherungsaufsichtsgesetz (VAG;
Insurance Supervision Act) and to the Arbeitsverfassungsgesetz' (ArbVG, Law Governing
the Employment System).

Due to the regulations mentioned the formation of an SCE in Austria is possible since
August 18, 2006.

1.2. Structure and main contents of the regulation on SC E
The SCEG contains 33 sections and consists largely of references to national law

governing joint stock companies and cooperative societies. The SCEG for instance
regulates procedures for establishing an SCE, transferring the registered office of an SCE

! The amendments to the ArbVG have been necessary for the implementation of the directive 2003/73/EG.
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Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

to another country and defines the possible management structures of an SCE. The
management functions of an SCE may be segmented into a Supervisory Board and a
Management Board (two-tier structure, dualistic governance structure) or may be
exercised solely by an Administrative Board (one-tier structure, monistic governance
structure). For any matter on which there is no specific provision in Austrian law, the
principles of the SCE Regulation apply.

The council directive 2003/72/EC of July 22, 2003, was implemented by changing the
Arbeitsverfassungsgesetz (ArbVG).

1.3. The designated authority/ies, as required by a  rticle 78, par. 2, SCE Reg

Section 4 SCEG stipulates that for the addition of an SCE in the commercial register
and other matters named in articles 7, 29, 30, 54 para 2 and 73 of the regulation, the
courts of first instance for commercial matters are responsible.

1.4. Essential bibliography

Austrian Financial Market Authority: Annual Report 2006; online available on:
http://www.fma.gv.at/JBInteraktiv/2006/EN/500 text rechtsentwicklung nat.htm (accessed
2009-12-29).

Avsec, Franci: Die Europaeische Genossenschaft innerhalb des Europaeischen
Wirtschaftsraumes (The SCE inside the european economic union), Marburger Beitraege
zum Genossenschaftswesen 53, Marburg 2009.

Dellinger, Markus: Was bringt das GenRAeG 20067 (What about the GenRAeG 20067?)
ecolex 2006/570.

Fiedler, Mathias: SCE-Gruendungserfahrungen in Deutschland (SCE-start-up
experiences in Germany), Neue Koelner Genossenschaftswissenschaft, Band 5/1,
Muenster 2009, p. 132 — 140.

Gruenwald, Alfons: SCE, AE, SME, SPE, FE — Neue Herausforderungen fuer das
europaeische Gesellschaftsrecht (New challenges fort the european corporate law),
GesRZ 2003, 252.

Hable, Andreas: SCE — Neue Rechtsform fuer Unternehmen (SCE — A new legal
structure for companies); online available on:
http://www.wirtschaftsblatt.at/home/2070/index.do (accessed 2009-12-30).

Hofinger Hans/ Johler Christoph: Wettbewerb der genossenschaftlichen Rechtsformen
in der SCE (Competition of cooperative legal forms in the SCE), Ziller-Schriften/ 3, OeGV
Vienna 2002.
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Hofinger Hans/ Johler Christoph: Substanzbeteiligung in der Europaeischen
Genossenschaft (SCE) unter Beruecksichtigung nationaler Rahmenbedingungen
(Participation in real value in the SCE with special focus on national provisions) , Ziller-
Schriften/ 5, OeGV Vienna 2005.

Moser, Ingrid: Genossenschaftsrechtsaenderungsgesetz 2006 (Act Amending
Cooperative Law 2006) ecolex 2006/467.

OeGV booklet: SCE — A Comparison of the Implementation of EU Regulation No
435/2003 on Cooperatives in National Law of the EU Member States and in National Law
of Non-EU Countries, CIBP, Vienna 2008.

Legislative documents:

ErlRV 1421 BIgNR XXII. GP; online available on:
http://www.parlament.qv.at/PG/DE/XXII/I/I_01421/pmh.shtml (accessed 2009-12-02).

ErlRV 467 BIgNR XXIII. GP; online available on:
http://www.parlament.gv.at/PG/DE/XXIII/I/I_00467/pmh.shtml (accessed 2009-12-02).

BGBI | No 104/2006.

BGBI | No 70/2008.

2. A comment on the implementation of the SCE Regul ation in Austrian
legislation

Currently there is no SCE existing in Austria.

This information is based on the interviews made and several phone calls with the
Federal Ministry of Justice, which is the best official source of information in this regard. It
was verified by an excerpt (December 2009) of the commercial register.

According to the information available at present there is also no concrete plan for
setting up any SCE in the upcoming future.

According to the national experts that were interviewed, the most important factor for
the fact that no SCE exists in Austria is the lack of necessity for the use of cooperatives in
cross border activities. Without a doubt the SCE in theory offers a huge potential, but
currently there is not only a lack of publicity of the SCE regulation, but also no demand on
the ground.

Cooperatives that are set up in Austria mainly act in a predominantly regional way,
which has to be considered as one of the main reasons for their success, even in times of
difficult economic environment’. Another crucial point might be that cooperatives

Z see Dellinger: Aktuelle Aenderungen im Genossenschaftsrecht (Current amendments to the GenG),
Raiffeisenblatt 10/2006, online available on:
http://www.raiffeisenblatt.at/eBusiness/rai_template1/121810312645017022-
121809748930559302_126154437634825905-356740554811286736-NA-1-NA.html (accessed 2010-03-30).
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Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

traditionally are strongly linked with matters of identity (local, regional), what may be
difficult to facilitate in an SCE.*

One possible area of application for SCEs might be for people/businesses located in
border areas. In such a case, the necessity of cross border activities obviously is almost a
given. Furthermore, it is of course obligatory to act in harmony with competition law, which
has an especially important impact on big cooperatives with strong cross border activities
— but competition law does not seem to prohibit the establishing of cooperatives.
Furthermore, the back-office in the banking sector could be a possible field of application,
as well as consultancy. One of the problems might be that the SCE does not offer any
obvious advantage compared to national cooperatives if there is not a lot of cross border
activities.

Potential stakeholders also shy away from being the frontrunner in starting up the first
SCE (in Austria). It would be of help if a huge SCE would be set up as a role model, which
then could cause several articles in newspapers or on TV. Also a “SCE homepage” with
legal information about starting up an SCE and about the particular cooperative law in the
EU-member-states would be of help to support the SCE and cooperatives in general. The
public is not sufficiently informed about the legal form of the SCE, although there is
information about most of the European legal forms available. Of course, the SCE is part
of university education®, but in comparison to other forms of corporate law still with low
importance. If the annual number of business start-ups is taken into account it is easily
understandable that the public attention tends to focus on other legal forms.>

Furthermore, a point to bear in mind is that the implementation acts differ from country
to country, so that there are 27 possible types of SCEs in Europe. In this regard, the
harmonization efforts only partially succeeded.®

There are significant efforts though to enhance the publicity of SCEs in Austria. The
cooperative associations have media tools at their disposal. The journals “cooperativ” and
“Raiffeisenblatt” are used to inform a wider public about their activities and specific
guestions concerning cooperatives. An interesting attempt to inform even a very young
audience playfully about cooperatives has been the work-shop “7 Zwerge
Genossenschaft” within the Vienna Summer University for Kids.® Due to the success it is
highly probable that the workshop is going to take place again this summer.

ltis interesting that the situation in Germany obviously is very similar to Austria. See Fiedler: SCE-
Gruendungserfahrungen in Deutschland (SCE-start-up experiences in Germany), Neuer Koelner
Genossenschaftswissenschaft, Band 5/1, Muenster 2009, p. 140.

4 University of Vienna/ Department for co-operatives: Prof. Dr. Johann Brazda; WU Vienna University of
Economics and Business/Resarch Institute for Co-operation and Co-operatives: Prof. Dr. Dietmar Roessl.

® There are approximately 15 new cooperatives per year and e.g. 3.466 private limited companies (GmbHs).
See the Statistical Yearbook of the Austrian Economic Chamber, chapter 17 (Start-ups of enterprises). Online
available on:

http://portal.wko.at/wk/format detail.wk?AngID=1&StID=357405&DstID=17 (accessed 2010-03-19).

® See Dellinger (2006), p. 1.

" «7 dwarfs cooperative”. The workshop based on the fairy-tale ,Snow white and the 7 dwarfs". In Summer
20009.

cooplgrﬁglggs O Euricse ' kal

TLer



Part Il. National Report: AUSTRIA

Pertaining to the legal side of the SCE it was feared that the implementation of the
Commission Directive 2003/72/EC of 22 July 2003 — supplementing the Statute for a
European Cooperative Society with regard to the involvement of employees, made by an
amendment of the Arbeitsverfassungsgesetz (ArbVG, Law Governing the Employment
System) with articles 254ff — could be problematic. The regulations are very similar to the
regulations concerning the involvement of employees in the SE. Because of these strong
similarities to the SE regulation, the arrangement and the regulations of the
implementation itself were uncomplicated in the view of the Federal Ministry of Labour,
Social Affairs and Consumer Protection (BMASK). The interviews exposed that the
regulations about the involvement of employees do not constitute a dissuasive factor for
the establishment of SCEs in Austria. This is backed by the fact that in case of starting up
an SCE by natural persons only or natural persons and one legal person and if there are
not more than 50 people employed, the provisions will not apply.

Generally, the implementation act of the SCE regulation is considered as very
successful by the stakeholders. The fear that the SCE regulation and its implementation
could be too complex did not prove to be true.

The major problems and counter-arguments for the foundation of an SCE in Austria
based on the research are the lacking necessity and the low level of information about the
SCE among lawyers, corporate consultants and the potentially interested public.

3. Overview of national cooperative law
3.1. Sources and legislation features

The Austrian law concerning cooperatives, short GenG, was enacted in 1873.° Several
amendments have been made; recent ones are the
Genossenschaftsrechtsaenderungsgesetz 2006'° (law changing the law concerning
cooperatives) and the Unternehmensrechtsaenderungsgesetz 2008 (law changing the
corporate law).

There are other collaterally laws as well as ordinances concerning cooperatives:

« Genossenschaftsrevisionsgesetz'? (Austrian Law concerning Cooperative Auditing)

« Verordnung ueber die Pruefungsordnung von Genossenschaftsrevisoren®

(Ordinance concerning examination regulations for cooperative auditors)

® For more information see Brazda/Blisse: Die Genossenschaft fuer Kinder erzaehlt (Cooperative narrated for
kids) in cooperativ 2-3/09, p. 82, Vienna 2009.
° RGBI 70/1873.
1 GenRAeG 2006; published in the Austrian Bundesgesetzblatt (Federal Law Gazette), BGBI | Nr. 104/2006.
! URAeG 2008; published in the Austrian Bundesgesetzblatt (Federal Law Gazette), BGBI | Nr. 70/2008.
12
GenRevG.
¥ GenRevPO.
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Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

« Genossenschaftsverschmelzungsgesetz'* (Law concerning the merger of
cooperatives)

« Genossenschaftskonkursverordnung® (Ordinance concerning bankruptcy —of
cooperatives)

3.2. Definition and aim of cooperatives

Sect 1 para 1 GenG defines what cooperatives are (see page 19). The law is applicable
for associations of an unlimited number of members serving to support acquisitions and
commercial activities of their members.

Since the enactment of the Unternehmensrechtsaenderungsgesetz 2008, the GenG
(see sect 1 para 3) refers to the purposes mentioned in Art 1 para 3 of the regulation
2003/1435/EC. Therefore, from that point on, cooperatives in Austria are able to pursue
also a social aim in explicit terms (until then it was also possible, but just implicitly). This is
one of the main influences of the regulation 2003/1435/EG on the national law on
cooperatives in Austria.

3.3. Activity

Cooperatives are able to pursue different activities. Sect 1 para 1 GenG enumerates
some examples for the possible economic nature of cooperatives: Loan-, Purchase-, Sale-
, Consume-, Utilization-, Exploitation-, Construction-, Residential- and Establishment
Cooperatives. In a legal regard this enumeration is not significant, since other types of
cooperatives like a Production Cooperative (Produktivgenossenschaft) might exist as well.

The Wohnungsgemeinnuetzigkeitsgesetz (WGG — Law concerning the non-profit
making of housing) contains some special regulations for Construction-, Residential- and
Establishing Cooperatives.

Generally, all economic activities are permitted. There are only some specific laws
which enforce a particular legal form for their members like article 12 Apothekengesetz
(Pharmacist Law): The business of a pharmacy is possible in the legal form of a
partnership in the way of the Unternehmensgesetzbuch®® (UGB — Business Enterprise
Code) or as a civil law association (GesBR — Gesellschaft buergerlichen Rechts').
Another example is article 22 of the notary code (Notariatsordnung — NO) which only
permits the establishment of a General Partnership (Offene Gesellschaft — OG) or a

4 GenVerschmG.

' GenKonkVO.

16 Before the Handelsrechtsaenderungsgesetz 2005 (HaRAeG — Law changing the Commercial Code) 2005
called Handelsgesetzbuch (HGB — Austrian Commercial Code). BGBI | 2005/120.

7 Sections 1175ff. Austrian General Civil Code (ABGB) stipulate the civil law association.
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Partnership by Shares (Kommanditgesellschaft — KG) for a notary association. These rare
restrictions do not pose a disadvantage even considering that it is e.g. of course possible
that several pharmacies start-up a purchasing cooperative.

3.4. Forms and modes of setting up

Cooperatives in Austria are legal entities which arise by entry in the commercial
register'®. A cooperative can be set up by at least two persons. Cooperative members join
by written declaration.

For incorporation several things are obligatory:

e The firm name (Sect 3 para 1 subpara 1 GenG)

*  The statutes in written form (Sect 3 para 1 subpara 2 GenG)

« The entry of the statutes in the commercial register (Sect 3 para 1 subpara 3

GenG)
e The admission assurance to the appropriate auditing association (Sect 24
GenRevG)

3.5. Membership

The necessary minimum number of members is two. The statute has to stipulate the
requirements for the membership. Individuals as well as private or public legal entities and
registered partnerships are possible members of a cooperative. For admission, a written
declaration of accession is needed and their acceptance by the cooperative as well as
signing at least one cooperative share.

It is possible that the statutes tie the possible membership to certain personal
requirements like a special profession or the residence in a certain area. Since the
GenRAeG 2006 investing members are allowed (Sect 5a para 2 subpara 1 GenG), if
stipulated by the statutes. New members have to achieve the special membership
requirements of the statutes, sign a written declaration of accession which then has to be
accepted by the cooperative.

3.6. Financial profiles

Because of the idea of an open membership there is no minimum capital and, except
for Construction-, Residential- and Establishing Cooperatives', there is also no legal rule

8 The commercial register is a public index maintained by the regional courts (in Vienna by the Commercial
Court Vienna, in Graz by the Regional Court for Civil Affairs Graz).
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concerning the amount of the shares. Each member has to subscribe at least one share.
But it is also possible — if regulated by the statutes — that the members sign more than one
share, what also may have an impact on the voting rights. If there is a voting right defined
by shares, it also can be limited. E.g. the maximum amount of a vote is 100, also if you
sign more shares. The advantage of the voting right by shares is an incentive to sign more
shares what then increases the capital of the cooperative.

3.7. Organisational profiles

The Austrian law on cooperatives stipulates two bodies that are obligatory: the General
Assembly and the Management Board. If the cooperative has at least 40 employees, a
Supervisory Board is obligatory as well.”° Furthermore, each cooperative has to be a
member in an auditing association (Revisionsverband).?® This is an advantage and
disadvantage of cooperatives simultaneously: On the one hand, the legally intended audit
guarantees reliability for the cooperative members and their business partners. On the
other hand though, in comparison to other legal forms the fees sometimes may cause a
problem, in particular for small cooperatives. Nevertheless, it has to be considered that
each legal form causes certain fees. E.g. most of the registered associations or companies
of limited liability also need cost-causing legal and tax advices or marketing consultancy,
although they have not to be member to an association.

The statutes have to stipulate the forms of notice of the General Assembly. E.g. it is
possible through a written invitation, email and announcements in newspapers. The period
for the announcement must be appropriate. The cooperative agreement can stipulate a
(limited) voting right by shares, or, otherwise, each cooperative member casts one vote®.
If the voting right depends on other parameters (like the scope of delivery), it is necessary
that the principle of equality is maintained.”® The Management Board is elected by the
General Assembly or is nominated by the Supervisory Board (if there is one), if stipulated
by the statutes.”® Generally, only cooperatives member are able to be nominated.”® If a
legal person is member of the cooperative since the URAeG 2008 it is possible to vote the
person who is authorized to represent the legal person. The Management Board consists
of at least one person. Their nomination can be revoked by the body of nomination

® Sect 6 para 1 WGG. The minimum amount of the shares for Construction-, Residential- and Establishing
Cooperatives is 218 €.

2 gect 24 para 1 GenG. Although a supervisory board is often not obligatory, the OeGV suggests establishing
it anyway.

2 The Genossenschaftsverband (OeGV) and the Raiffeisenverband are the two most important auditing
associations for cooperatives in Austria.

2 Regardless of the numbers of shares the respective member holds.

2 Dellinger: Kommentar zum Genossenschaftsgesetz (Commentary on the Austrian Cooperative Society Act),
Lexis Nexis, Vienna 2005, Sect 76.

24 Art 15 para 1 GenG.

% Dellinger (2005), Sect 15, Rz 10.
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(General Assembly or Supervisory Board) at any time.?® It is very common that the
Management Board works honorary.

3.8. Registration and control

Cooperatives arise by entry in the commercial register. Therefore, a written cooperative
contract (statutes) is essential.”’ Sect 5 GenG stipulates what the cooperative contract
must contain. Whereas the Austrian law also knows cooperatives with unlimited liability,
right now there are only cooperatives with limited liability. Furthermore, each cooperative
has to be a member in an auditing association (Revisionsverband)?®. See above, cap. 3.7.

3.9. Transformation and conversion

The GenG does not include any specific rules or regulations on conversions. The Act
about the merger of cooperatives (Genossenschaftsverschmelzungsgesetz — GenVG)
stipulates in Sect 1 para 1 GenVG that only the merger of cooperatives of the same liability
is possible. Sect 9 — 11 GenVG stipulate that in the case of merger all members have a
special ending-right.

3.10. Specific tax treatment

There is no specific tax regime for cooperatives in Austria. The cooperative profits are
subject to the corporation tax which is 25%. Contrary to limited-liability companies
(GmbH), there is no minimum corporation tax for cooperatives if they take no profit.

The taxation of the cooperatives members acts on the income tax (EStG) for natural
persons? or on the corporate income tax (KStG) for corporations.

As described above, cooperatives are obliged to be member in an auditing association.

A specific tax problem for cooperatives in Austria is the fact that it is impossible to get
recognised as being charitable in the meaning of the Bundesabgabenordnung (BAO —
Austrian Federal Tax Code). E.g. limited-liability companies as well as registered
associations are able to get the status of “charitable” what means that they are exempt
from paying corporation tax. This unequal treatment is hardly maintainable. It continues to

% gectl15 para 2 GenG.

%" Sect 2 para 1 subpara 2 GenG.

%The Genossenschaftsverband (OCeGV) and the Raiffeisenverband are the two most important auditing
associations for cooperatives in Austria.

% |f the donee is a natural person who keeps the cooperative share in her private property normally the income
tax is compensated with the discount of the corporation tax.

TLer
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be a competitive disadvantage for the legal form of cooperatives. Currently, the Federal
Ministry of Finance (BMF) takes the opinion that cooperatives are not able to be charitable
because the principal object is the delivery of their members, which apparently is
incompatible with the delivery of commonality in the meaning of article 35 BAO. Even
when it is now possible to start up a cooperative with social purposes it also should be
possible to be charitable in the way of the BAO.

3.11. Existing draft proposing new legislation

Actually there are no existing drafts proposing new legislation concerning cooperatives.
Even the prospective amendments regarding the capital requirements for credit
institutions could have an impact to cooperative equity.

3.12. Essential bibliography

Austrian Economic Chamber: Statistical Yearbook 2009, Vienna 2009. Online available
on:
http://portal.wko.at/wk/format _detail.wk?AnglD=1&StID=357405&DstID=17 (accessed
2010-03-19).

Brazda Johann/ Blisse Holger: Die Genossenschaft fuer Kinder erzaehlt (Cooperative
narrated for kids) in cooperativ 2-3/09, S. 82, Vienna 2009.

Dellinger, Markus: Kommentar zum Genossenschaftsgesetz (Commentary on the
Austrian Cooperative Society Act), Lexis Nexis, Vienna 2005.

Dellinger, Markus: Aktuelle Aenderungen im Genossenschaftsrecht (Current
amendments to the GenG), Raiffeisenblatt 10/2006. Online available on:
http://www.raiffeisenblatt.at/eBusiness/rai_template1/121810312645017022-
121809748930559302 126154437634825905-356740554811286736-NA-1-NA.html
(accessed 2010-03-30).

Hofinger, Hans/ Hinteregger, Renate: Genossenschaften — Eine Perspektive fuer
Kommunen (Cooperatives — A chance for municipalities), in REG 2007/3, Manz, Vienna
2007.

Hofinger, Hans/ Zawischa, Georg: Das Genossenschaftsrechtsaenderungsgesetz 2006
(The GenRAeG 2006), in Die gewerbliche Genossenschaft 1/07, S. 30, Vienna 2007.

Kalss, Susanne/Nowotny, Christian /Schauer, Martin (editors): Oesterreichisches
Gesellschaftsrecht (Austrian Corporate Law), Manz, Vienna 2008.

Keinert, Heinz: Oesterreichisches Genossenschaftsrecht (Austrian Cooperative Law),
Manz, Vienna 1988.

TLer

cooplgrﬁglggs O Euricse ' kal



Part Il. National Report: AUSTRIA

4. The SCE Regulation and national law on cooperati  ves

The GenRAeG 2006 among other things provides some adaptations that are necessary
in order to introduce the SCE into the existing body of Austrian law: These adaptions
include amendments to the Gerichtsgebuehrengesetz (GGG; Court Fee Act), to the
Bankwesengesetz (BWG; Banking Act), to the Versicherungsaufsichtsgesetz (VAG;
Insurance Supervision Act) and to the Arbeitsverfassungsgesetz (ArbVG, Law Governing
the Employment System).*

The implementation of the SCE regulation within the GenRAeG 2006 as well as the
URAeG 2008 also has been the trigger factor for some remarkable changes in the GenG
itself. Although the GenG generally is affected by the right of self-regulation
(“Satzungsautonomie”), the cooperative associations wanted to ensure with the
amendments that national cooperatives stay attractive in comparison to the SCE.

« Section 5a para 2 Z 1 GenG now clarifies that investing members® are explicitly

allowed to join a cooperative.* Unlike article 28 SCEG the GenG does not stipulate
a limited voting right of the investing members. This rule is a compulsory rule, what
means that the statutes can admit a limitation.*

e Section 5a para 2 Z GenG creates the possibility that the cooperative agreement
can fix a minimum amount that must not fall below the total nominal value of the
shares despite the total or partial quitting of members.** Prerequisite for this is that
the statutes do not exlude the share’s descent.*® The OeGV has arrogated a
possibility to create non-redeemable shares in connection with the possibility to
acquire a share in the substance part to make sure that the cooperative’'s equity is
not reduced in this respect.*® Now, a kind of voluntarily minimum amount is
possible.

«  Section 15 GenG now clarifies® that the statutes can permit the nomination of the
executive board by the supervisory board.*®

«  Sect 24c — 24e GenG® stipulates — among other things — the right of access for
certain members of the supervisory board and a list of business transactions that

% See the explanatory remarks of the government bill, ErIRV 1421 BIgNR XXII. GP.

31| . those who do not obtain a benefit or share in the profits from cooperative services.

% The entry of investing members has been possible in Austria already before the GenRAeG 2006 if stipulated
bay the statutes.

% A limitation of the number of the investing members is reasonable because a preponderance of the investing
members would be a contradiction to the cooperatives idea. Cf. Hofinger/Zawischa: Das
Genossenschaftsrechtsaenderungsgesetz 2006 (The GenRAeG 2006 ), in Die gewerbliche Genossenschaft
1/07, Vienna 2007, p. 31.

% See 0eGV booklet: SCE — A Comparison of the Implementation of EU Regulation No 435/2003 on
Cooperatives in National Law of the EU Member States and in National Law of Non-EU Countries, CIBP,
Vienna 2008, p. 64ff; ErIRV 1421 BIgNR XXII. GP, p. 22ff.

% See Dellinger (2006), p. 3.

% See 0eGV booklet (2008), p. 65.

7 See the explanatory remarks of the government bill, ErIRV 467 BIgNR XXIII. GP, p. 39.

% Generally the executive board is nominated by the general assembly.
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aquire the supervisory board’s approval. The provisions are similar to the stock
corporation act and the limited liability law. Furthermore, it was adapted
linguistically. Within these articles the supervisory board should be increased.

e Sect 27 para 3 GenG stipulates that the convention of delegates now already is
possible if the cooperative has a minimum number of 500 members.*

e Sect 32 GenG now stipulates that the deadline in case of lack of a quorum only is
half an hour.**

* Sect 88 GenG has put the exceeding of the purpose of the business under penalty.
Sect 36 para 4 and 37 to 39 GenG referred to this provision. Such provisions are
no longer appropriate, so they have been overruled by the GenRAeG 2006.*

« Since the enactment of the Unternehmensrechtsaenderungsgesetz 2008, the
GenG in sect 1 para 3 refers to the purposes mentioned in Art 1 para 3 of the
regulation 2003/1435/EC. Therefore, from that point on cooperatives in Austria are
also able to pursue a social aim in explicit terms.*

Because of the right of self-regulation of cooperatives and the existing legal situation of
cooperatives, Austria constitutes an attractive location to set up a cooperative. There are
no legal obstacles that seriously hamper the establishment of cooperatives. Potentially
inhibitive though is the impossibility for cooperatives of being “charitable” (as described
under 3.10.). Particularly if there is a social purpose of the business, legal forms like the
registered association (“Verein”) and the limited liability company (“GmbH") pose an
objective competition since they can be “charitable” in the sense of the BAO.

Additionally, the establishment of a registered association is much easier and cheaper.
The registered association in fact is able to generate a profit, although this profit cannot be
distributed to the members of the association. Any profit must be used for the non-
commercial statutory objects. For a certain level of economic activities though the legal
form of a cooperative is without question much more suitable than the registered
association.*

One of the main features of cooperatives — the legal obligation to be a member of an
auditing association — could be considered as a disadvantage because of the related
costs. Nevertheless, upon closer inspection this fact emerges as one of the big benefits of
cooperatives. Even if the cooperative members are not legal or financial professionals, the
consulting service given by the cooperatives associations and the independent audit cause
legal certainty and therefore offer guarantees for the members as well as for business
partners.

% Sect 24 GenG (the essential amendments happened by the GenRAeG 2006) turned too complex so the
URAeG 2008 divided the provisions on several articles.

0 Before that, it was possible until a minimum number of 1000 members. A convention of delegates is not
obligatory (compulsory rule).

* Before this amendment, the deadline has been one hour.

*2 See the explanatory remarks of the government bill, ErIRV 1421 BIgNR XXII. GP, p. 24.

“3 Until then it was also possible, but just implicitly.

“Ina very similar way this seems to be veritable for the EWIV too.
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A reason why the annual number of new cooperatives is not a very high (approximately
15 per year®) is that the level of information about cooperatives and its potential benefits
is to be considered as not very high. Indeed, people (especially in rural areas*) are aware
of cooperatives but their various fields of application often are unknown. Consequently, the
same applies even more to the SCE.

This difficulty might be due to the fact that most people who want to start up a company
consult lawyers or corporate consultants. Unfortunately, these groups are often informed
insufficiently about the legal form of cooperatives, since they are not consulted about
cooperatives on a regular basis. Advices about starting-up a cooperative and the auditing
in Austria are given by the cooperative associations. As a consequence, the basic level of
information on cooperatives of potential stakeholders has to be very high in order to even
find competent advice about cooperatives and the SCE in particular. Therefore, closer
cooperation between the cooperative associations and law firms as well as the WKO might
be helpful.

5. ANNEXES

A) List of Abbreviations

ABGB Allgemeines Buergerliches Gesetzbuch (Austrian General Civil Code)

AktG Aktiengesetz (Stock Corporation Act)

ArbVG Arbeitsverfassungsgesetz (Law Governing the Employment System)

BAO Bundesabgabenordnung (Austrian Federal Tax Code)

BMASK Bundesministerium fuer Arbeit, Soziales und Konsumentenschutz (Federal
Ministry of Labour, Social Affairs and Consumer Protection)

BWG Bankwesengesetz (Banking Act)

BGBI Bundesgesetzblatt (Federal Law Gazette)

BMJ Bundesministerium fuer Justiz (Federal Ministry of Justice)

GesBR Gesellschaft buergerlichen Rechts (Civil law association)

GGG Gerichtsgebuehrengesetz (Court Fee Act)

GenG Genossenschaftsgesetz (Austrian Cooperative Society Act)

GenRAeG Genossenschaftsrechtsaenderungsgesetz 2006 (Act Amending Cooperative
Law), BGBI | Nr. 104/2006

GesRz Austrian law journal for corporate law
GenvG Genossenschaftsverschmelzungsgesetz (Austrian Cooperative Societies
Merger Act).

5 Co-operative business start-ups mainly take place in the areas of energy (e.g. district heating, biomass
power plant or solar power works), food marketing and consultancy. If cooperatives which take over community
tasks (like children and elderly care) will be able to enforce remain to be seen.

“ This is because of e.g. wine-grower-cooperatives, dairy cooperatives and the presence of regional banks.
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GmbHG Gesetz ueber die Gesellschaft mit beschraenkter Haftung (Limited liability
company law)

NO Notariatsordnung (Notary Code)

OeGV Oesterreichischer Genossenschaftsverband (Austrian Association of
Cooperatives)

OeRV Oesterreichischer Raiffeisenverband (Austrian Raiffeisen Association)

RFG Zeitschrift fuer Recht und Finanzen der Gemeinden (Journal for law and
finance of municipialities)

SCE Societas Cooperativa Europaea

SCEG SCE Act

URAeG Unternehmensrechtsaenderungsgesetz 2008 (Company Law Amendment
Act)

BGBI Nr. 70/2008

VAG Versicherungsaufsichtsgesetz (Insurance Supervising Act)

VO Verordnung (Regulation)

WKO Oesterreichische Wirtschaftskammer (Austrian Federal Economic Chamber)

B) Partial translation of the most important provis ions of the GenG

Comment: There is no official English translation of the GenG available. The following
translation has the purpose only to provide a better understanding.

GenG available under:
http://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnumm
er=10001680

81

(1) Dieses Gesetz gilt fuer Personenvereinigungen mit Rechtspersoenlichkeit von nicht
geschlossener Mitgliederzahl, die im wesentlichen der Foerderung des Erwerbes oder der
Wirtschaft ihrer Mitglieder dienen (Genossenschaften), wie fuer Kredit-, Einkauf-,
Verkaufs-, Konsum-, Verwertungs-, Nutzungs,- Bau-, Wohnungs- und
Siedlungsgenossenschaften.

(2) Mittel zur Foerderung kann auch die Beteiligung der Genossenschaft an juristischen
Personen des Unternehmens-, des Genossenschafts- und des Vereinsrechts sowie an
unternehmerisch taetigen eingetragenen Personengesellschaften sein, wenn diese
Beteiligung der Erfuellung des satzungsmaessigen Zweckes der Genossenschaft und
nicht ueberwiegend der Erzielung von Ertraegnissen der Einlage dient.
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(3) Genossenschaften koennen auch die in Art. 1 Abs. 3 der Verordnung 2003/1435/EG
ueber das Statut der Europaeischen Genossenschaft (SCE), ABI. Nr. L207S. 1,
genannten Zwecke verfolgen.

Section 1

(1) This law is applicable for associations of an unlimited number of members serving to
support acquisitions and commercial activities of their members (cooperatives) as well as
for Loan-, Purchase-, Sale-, Consume-, Utilization-, Exploitation-, Construction-,
Residential- and Establishment Cooperatives.

(2) Means of funding can also be the participation of the cooperative in a legal person of
company, cooperative or association law or in registered partnerships enterprising in
business, if this participation serves to realize the cooperative’s constitutive aim and not
mainly to obtain emblements of the capital contribution.

(3) Cooperatives can also pursue the purposes mentioned in sect 1, para 3 of the
enactment 2003/1435/EG on the statute of the European Corporation (SCE), AB1. No. L
207 p. 1.

§2
(1) Erwerbs- und Wirtschaftsgenossenschaften koennen entweder mit unbeschraenkter
oder mit beschraenkter Haftung ihrer Mitglieder errichtet werden.
) ...
3) ...

Section 2
(1) Purchase and Commercial Cooperatives can be set up either with unlimited or
limited liability of their members.

§3
(1) Zur Gruendung der Genossenschatft ist erforderlich:
1. die Annahme einer Genossenschaftsfirma;
2. die schriftliche Abfassung des Genossenschaftsvertrages (Statuts);
3. die Eintragung dieses Vertrages in das Firmenbuch.
(2) Der Beitritt der einzelnen Genossenschafter geschieht durch schriftliche Erklaerung.

Section 3
(1) For incorporation several things are obligatory:
1. The acceptance of the cooperative company
2. The cooperative contract (statutes) in written form
3. The entry of the statutes in the commercial register
(2) Cooperative members join by written declaration.
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§ 5a

(1) Die Aufnahme in den Genossenschaftsvertrag bedarf es, wenn die Genossenschaft
zulassen will

1. die Ausdehnung des Zweckgeschaefts auf Nichtmitglieder, wobei die sich aus dem 8§
1 Abs. 1 ergebende Beschraenkung ausdruecklich aufzunehmen ist, oder

2. die Beteiligung an juristischen Person des ,Unternehmens-, des Genossenschafts-
oder des Vereinsrechts oder an unternehmerisch taetigen eingetragenen
Personengesellschaften.

(2) Der Genossenschaftsvertrag kann

1. vorsehen, dass Personen, die fuer die Nutzung oder Produktion der Gueter und die
Nutzung oder Erbringung der Dienste der Genossenschaft nicht in Frage kommen, als
investierende (nicht nutzende) Mitglieder zugelassen werden koennen;

2. unmittelbar oder mittelbar einen Sockelbetrag bestimmen, den der
Gesamtnennbetrag der Geschaeftsanteile trotz gaenzlichen oder teilweisen Ausscheidens
der Mitglieder nicht unterschreiten darf, wenn der Genossenschaftsvertrag die
Uebertragung der Geschaeftsanteile und sonstigen aufgrund
Genossenschaftsverhaeltnisses zugeschriebenen Guthaben der Genossenschafter nicht
ausschliesst. Der Anspruch der ganz oder teilweise ausgeschiedenen Mitglieder auf
Rueckzahlung ihrer Geschaeftsguthaben wird ausgesetzt, solange und soweit das
Ausscheiden ein Absinken des Gesamtnennbetrags der Geschaeftsanteile unter diesen
Sockelbetrag zur Folge haette. Eine danach moegliche Teilauszahlung ist innerhalb einer
Gruppe von Personen, die zu einem bestimmten Zeitpunkt ganz oder teilweise
ausgeschieden sind, aliquot nach der Hoehe der rueckzuzahlenden Geschaeftsguthaben
zu verteilen.

Section 5a

(1) The accession to the cooperative contract (statute) is required if the cooperative
wants to allow

1. the expansion of the application-business to non-members, however the limitation
mentioned in sect 1 para 1 has to be accepted/incorporated, or

2. the holding of legal persons of company-, cooperative- or association law or of
registered partnerships enterprising in business

(2) the cooperative contract is able to

1. provide that people, who are unqualified for the utilization or production of the
products and for the cooperative’s utilization and service delivery, are not allowed as
investing (not utilizing) members.

2. determine the immediate or mediate basic amount, which is not allowed to fall below
the entire amount of the share in the company despite entire or partly withdrawal of
members, if the cooperative contract does not exclude the endorsement of the share and
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other member’s credits which are attributed due to cooperative relations. The entirely or
partly withdrawn member’s interest on repayment of their company credit is interrupted as
long and as far as the withdrawal would entail the subsidence of the share in the
company’s nominal amount below the basic amount. Within one group of people, who are
entirely or partly retired at a certain time, a subsequent partial repayment is possible
aliquot according to the amount of the refunded company credit.

§15
(1) Jede Genossenschaft muss einen von der Generalversammlung aus der Zahl der
Genossenschafter oder deren vertretungsbefugter Organmitglieder zu waehlenden
Vorstand haben. Der Genossenschaftsvertrag kann stattdessen die Bestellung durch den
Aufsichtsrat vorsehen.
) ...
3) ...

Section 15
(1) Each cooperative is required to have a management board which is voted at the
general assembly either by the cooperative members themselves or by board members
who have the cooperative members’ authority. The cooperative contract can determine
instead that the appointment is done by the supervisory board.

§24

(1) Die Genossenschaft hat einen Aufsichtsrat zu bestellen, wenn sie dauernd
mindestens vierzig Arbeitnehmer beschaeftigt. Dieser hat aus drei Mitgliedern zu
bestehen, sofern nicht der Genossenschaftsvertrag eine hoehere Anzahl festsetzt. Dieser
hat aus drei Mitgliedern zu bestehen, sofern nicht der Genossenschaftsvertrag eine
hoehere Anzahl festsetzt. Die Aufsichtsratsmitglieder sind von der Generalversammlung
aus dem Kreis der Genossenschafter und deren Organmitglieder, mit der Ausschluss der
Vorstandsmitglieder der Genossenschaft, zu waehlen. Die Bestellung zum
Aufsichtsratsmitglied kann von der Generalversammlung jederzeit widerrufen werden.

) ...

3) ...

Section 24
(1) The cooperation has to nominate the supervisory board if it permanently engages at
least 40 employees. The supervisory board has to consist of at least three members,
provided that the cooperative contract does not determine a higher number. The members
of the supervisory board have to be elected by the general assembly from the cooperative
members and the members of an organ/administrative body. The members of the
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management board are excluded. The nomination of a supervisory board member is
revocable by the general assembly at any time.

§ 27
1) ...
(2) Jeder Genossenschafter hat hiebei eine Stimme, wenn nicht der
Genossenschaftsvertrag etwas anderes festsetzt.

@A) ...

Section 27
(2) Every cooperative member has a voice, provided that the cooperative contract does
not determine something else.

876
Jedes Mitglied einer mit beschraenkter Haftung errichteten Genossenschaft haftet im
Falle des Konkurses oder der Liquidation fuer deren Verbindlichkeiten, insofern der
Gesellschaftsvertrag nicht einen hoeheren Haftungsbetrag festsetzt, nicht nur mit seinen
Geschaeftsanteilen, sonder auch noch mit einem weiteren Betrage in der Hoehe
derselben.

Section 76
In the case of insolvency or liquidation, every member of a cooperative with limited
liability is liable for its obligations, not only with his/her share in the company but also with
an additional amount of the same value, provided that the cooperative contract does not
determine a higher liability amount.
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BELGIUM

By Delphine D'Hulstére

SumMMARY. 1. The implementation of SCE Regulation 1435/2003 in Belgian legislation. — 1.1. Source, time and
modes of implementation. — 1.2. Structure and main contents of the regulation. — 1.3. The designated
Authority/ies as required by art. 78, par. 2, SCE Reg. — 1.4. Essential bibliography. — 2. A comment on the
implementation of the SCE Regulation in Belgian legislation. — 2.1. Impact of the implementation on the
Belgian cooperative. —2.2. Research on existing Belgian SCE. — 2.3. Consultation Procedure. —2.4. The
specific case of the social company. — 3. Overview of national cooperative law. — 3.1. Sources and legislation
features. — 3.2. Definition and aim of cooperatives. — 3.3. Activity. — 3.4. Forms and modes of setting up. — 3.5.
Membership. — 3.6. Financial profiles. — 3.7. Organisational profiles. — 3.7.1 General meeting. — 3.7.2.
Administrative organ (art. 378, 379, 380, 407, 408, 409 C.C.). — 3.7.3. Delegate for the daily management. —
3.8. Registration and control. — 3.9. Transformation and conversion. — 3.10. Specific tax treatment. — 3.11.
Existing draft proposing new legislation. — 3.12. Essential bibliography. — 4. The SCE Regulation and national
law on cooperatives. 4.1. Relation between Regulation and national law on cooperatives. — 4.2. Contribution of
the consultation procedure. — 4.3. Success or Failures? — 4.4. Obstacles for the Belgian cooperatives? — 4.5.
Who can help and promote the Belgian and the European cooperative in Belgium?

1.The implementation of SCE Regulation 1435/2003 in  Belgian legislation
1.1. Source, time and modes of implementation

The Regulation 1435/2003 has been implemented in the Belgian “Companies Code”,
through a Royal Decree of November 28, 2006 (entered into force November 30, 2006).

That decree has integrated a book XVI “European Cooperative Society” in the
Companies Code.

European level :Requlation 1435/2003

A
Belgian level

Modification of the Companies code.

The Companies Code is the legal text that governs all the
companies in Belgium.

A special Book is introduced about the SCE but there is
NO MODIFICATION in the book about the
“national”’cooperative society
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As its name suggests, in the first part, this code includes all the general provisions on
the companies (definition, creation, accounting, liabilities, ...) then, chapter by chapter, the
provisions specific to different types of companies (company anonymous, cooperative
society, ...), and of course one for SCE.

The directive of July 22, 2003 on the involvement of workers in the European
Cooperative Society has been transposed into Belgian law by a collective labour
agreement No. 88 of January 30, 2007 approved by the National Labour Council.

Currently we have no official versions of these texts in English. That is why the texts are
delivered in French.

See this part in the document "European cooperative law" and in “Belgian workers law”.

1.2. Structure and main contents of the regulation

Here is the plan of the Book XVI about the SCE in the Belgian Companies Code :
TITLE I. — General Provisions.
CHAPTER I. — Definitions : Art. 949
CHAPTER II. — Contribution and registered office : Art. 950-951
CHAPTER Ill. — Non-user (investor) members: Art. 952
CHAPTER IV. — Workers Implication : Art. 953
TITLE II. - Formation.
CHAPTER I. — Formation by merger.
Section I. - Introductory provisions: Art. 954
Section Il. — Procedure : Art. 955-956
Section Ill. - Control of legality: Art. 957-958
Section IV. — Registration and publicity: Art. 959
CHAPTER lll. — Conversion of an existing cooperative into an SCE: Art. 960-962
CHAPTER IV. - Participation to an SCE by a society with an central body who is not in the
Community : Art. 963
TITLE IlIl. - Publicity formalities: Art. 964
TITLE IV. - Organs.
CHAPTER I. — Administration.

Section I. — Common provisions to the one-tier system and to the two-tier system : Art.
965-966

Section Il. — One-tier system : Art. 967-968

Section Ill. — Two-tier system

Sub-section |. — General provisions : Art. 969-973

Sub-section Il. — Management organ

I. Statute of the members of the management organ : Art. 974-975
II. Competencies and function: Art. 976-978
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Sub-section lll. — Supervisory organ

|. Statute of the members of the supervisory organ : Art. 979-980

II. Competencies and function: Art. 981-982

Sub-section IV. — Common provisions to the members of the management and
supervisory organs

I. Remuneration. : Art. 983

. Liability : Art. 984-986

CHAPTER IlI. — General meeting of the members.

Section I. — Common provisions.

Sub-section |. — Convocation of the general meeting : Art. 987

Sub-section Il. — Holding of the general meeting and exercise of voting : Art. 988

Section Il. — General meeting : Art. 989-990

Section Ill. — Voting rights : Art. 991

Section IV. — Branch or section meetings : Art. 992

CHAPTER IlI. - Social action and group action: Art. 993

TITLE V. - Transfer of the registered office : Art. 994-1000

TITLE VI. — Annual accounts and consolidated accounts, and control of them. Special
provisions applicable to dual system: Art. 1001-1003

TITLE VIII. — Winding up, liquidation, insolvency and cessation of payments : Art. 1004-
1005

TITLE IX. — Conversion of an SCE to an SC : Art. 1006-1008

TITLE X. — Penal provisions : Art. 1009-1011

The provisions of the Companies Code on the SCE should be read with the regulation,
given the numerous references contained therein.

Several details of the text implemented:

- The inclusion in the Companies Code followed, wherever possible, the structure

provided by the regulation.

- The Belgian law does not know the two tier system for the administration of

cooperative company, this system has been introduced in the SCE book (art. 969-986

Companies Code). So, in the Book about the SCE, we find some articles that explain

which competences of the administrative organ go to the management organ or to the

supervisory organ :

(literal translation)

Art. 969. The management organ is the management council. It is composed of one or
more member(s).

The supervisory organ is the supervisory council. It is composed of at least three
members.
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Art. 970. Subject to restrictions imposed by Regulation 1435/2003, by this Code or by
the statutes, the competences of the management council and its members are the same
as those of the administrative council and administrators.

Art. 971. Any reports which the property is taxed at the administrative council by this
Code is established by the management organ. Unless exempted by law or more
restrictive statutes, it is available in time to the supervisory organ and subject to the same
rules on information and publicity as those applicable to the reports of the administrative
council.

Art. 972. The management organ has the authority to perform all acts necessary or
appropriate to achieve the objective, except those reserved by law to the shareholders or
the supervisory organ.

The statutes list the categories of transactions that require authorization from the
management organ by the supervisory organ. The supervisory organ may also submit
himself to leave certain categories of transactions.

The absence of authorization of the supervisory organ is not effective against third
parties.

Art. 973. If at the time of his appointment, a member of the management organ is a
member of the supervisory organ, its mandate in the latter ends right upon taking office.
Similarly, if at the time of his appointment, a member of the supervisory organ is a member
of the management organ, its mandate in the latter ends right upon taking office.

- Invarious cases, the Regulation provided that member states can choose between

several alternatives that have been established. Belgium has integrated most of the

rules of the Regulation, except :

o provide additional form of publication for the transfer of the registered office (art 7
82 SCE Reg.);

o derogate from the national provisions implementing Directive 89/666/EEC in order
to take account of the specific features of cooperative (art 12 par. 2 SCE Reg.);

o condition conversion on a favourable vote of a qualified majority or unanimity in
the controlling organ of the cooperative within which employee participation is
organised (35 par. 7 SCE Reg.);

0 entitle each member of the supervisory organ to require the management organ to
provide information (art. 40 par. 3 SCE Reg.);

o dictate particular provisions on operations requiring authorisation (art. 48 par. 3
SCE Reg.);

o dictate particular provisions on the supervisory organ’s quorum and decision-
making (art. 50 par. 3 SCE Reg.);

0 set the minimum level of special quorum requirements (art. 61, par. 3, subpar. 2
SCE RegQ);
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o derogate from the national provisions implementing Directives 78/660/EEC and
83/349/EEC in order to take account of the specific features of cooperative (art.
68, par. 1 SCE reg.).

1.3. The designated Authority/ies as required by ar  t. 78, par. 2, SCE Reg.

The competent authorities under Articles 7 8 8 29 § 2 and 30 § 1 of the Regulation are
notaries who have residency in Belgium (art. 957-958 Companies Code).

The competent authority within the meaning of Article 21 of the Regulation is the
Minister that has Economy in his attributions (art. 954 Companies Code).

The competent authorities within the meaning of Article 54 of the Regulation are the
management organ, the supervisory organ, and the “commissaires” (the ones who have
the control over the accounts) (art. 987 Companies Code).

The competent authority within the meaning of Article 73 8 5 is the Commercial Court (art.
1004 Companies Code).

1.4. Essential bibliography
Comment : There is not a large bibliography in Belgium about the SCE.

Michel Coipel, Gemma Fajardo Garcia, Hagen Henry, David Hiez, Simeon Karafolas,
Androniki Katarahia, Rita Lolli, Wilfried Meynet, Sébastien Mock, lan Snaith, «Droit
comparé des coopératives européennes» («Comparative Law of the European
Cooperative »), Larcier, Collection de la Faculté¢ de Droit, d'Economie et de Finance de
I'Université du Luxembourg (Collection of the Faculty of Law, Economics and Finance from
the University of Luxembourg), Bruxelles, 2009.

Avis 41.493/2 de la section de législation du Conseil d’Etat du 13 novembre 2006
(Notice 41493 / 2 of the Legislation Section of the State Council of 13 November 2006.)

Compte-rendu de la matinée d'information sur la SCE du 19 février 2008, organise par
le Conseil national de la Coopération (Report on the morning of information on SCE's
February 19, 2008, organized by the National Council for Cooperation.)

http://economie.fgov.be/fr/binaries/ECS report fr tcm326-58864.pdf

On the Ministry of Justice website:

http://www.just.fgov.be/img_justice/publications/pdf/217.pdf
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2. A Comment on the implementation of the SCE Regul ation in Belgian legislation
2.1. Impact of the implementation on the Belgian co  operative

First of all, it is interesting to say that the implementation has had NO impact on
Belgian cooperatives. In order to implement, Belgium did not see the need to change or
adapt the text of the national cooperative. So we have two texts for two different types of
companies: one for the national cooperative and one for the SCE.

2.2. Research on existing Belgian SCE

The implementation of Regulation 1435/2003 has given birth to two Belgian SCE: their
names are “SEEDS” and “Walkena”.

These two SCE both have an aim related to the social economy. These are new
structures and they are not conversions of existing cooperatives.

Four research methods enabled us to detect these SCE:

- The official journal (le “Moniteur belge”): through the website of the Ministry of

Justice of Belgium, a search engine is proposed. In a search form on the "SCE", two

structures have appeared.

- Also through the website of “Moniteur belge”, a research on cooperative societies

converted into another legal form is possible. More than 200 cooperatives have been

converted but none had chosen a modified form in SCE.

- The National Bank of Belgium: this particular institution is responsible for collecting

the annual accounts of companies. Currently, SCE has not yet filed accounts. This is

not very surprising because in Belgium the first financial year may last between 12 and

24 months, which should add 7 more months, approval and filing of these early

accounts.

- Internet: a search via “Google search” engine for “SCE Belgium” did not return any

results

To interview the two SCE, we opted for a telephone interview. This has seemed
important to have direct contact with them, as the number of Belgian SCEs is low.

The two SCE do not yet have a great deal of activity; they recently started and have no
employees.

It should be noted that two other SCE will soon be created (“REP agency™’ and
“Copernic™®), but we do not yet know the deadline for these developments. A new view of
our national register will be made around 10.07.2010 and will be communicated to you.

n47

" http:/irep.cfsites.orgfindex.php
48http://www.michel-edouard-Ieclerc.com/wordpress/archives/2006/02/coopernic-la-premiere-alliance-de-
distributeurs-europeens-independants.php
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2.3. Consultation Procedure

People who were interviewed are people who work in a cooperative or who often work
with cooperatives.

They have been contacted by e-mail, with the following questions :

- Do you know what an SCE is?

All of those interviewed seem to have an idea about what an SCE is, but they cannot
explain it without conducting some research and reading the legal text. Some of them took
a lot of time to answer to the questionnaire.

- Do you know the purposes of the SCE Regulation?

Here, the majority have a good idea about the purposes.

- Do you know any SCE registered in this country or a national cooperative, which is

member of an SCE registered abroad?

All of those interviewed have searched in the Moniteur belge, the official journal, and
the answered “two in the Moniteur belge”. Only one said “Less than 20".

- Do you think your associated cooperatives or more generally the cooperative

movement are aware of the SCE regulation? If not, for what reason?

The answers are different here: “No” for some of them, and “yes, with the National
Council for Cooperation” for the others.

Interesting points: Without the National Council for Cooperation, how will the
interviewees be aware of the SCE Regulation?

- If no SCEs have been set up or the number of existing SCEs is very low, what are

the dissuasive factors of the SCE regulation?

The complexity of the legislation is often the reason.

- If no SCEs have been set up or the number of existing SCEs is very low, where

does the SCE regulation fail?

There has not been good publicity about the SCE in the world of the Belgian
cooperative, and also the complexity of the legislation.

- Do you think the numerous references back to national legislation lead to

complexity?

“Yes” is the most frequent answer.

2.4. The specific case of the social company

In Belgium, the cooperative society could take the habit*® of "social company" (“société
a finalité sociale”): it is a structure that can engage in business but cannot enrich its

** The term “habit” (meaning label) is used to express the accurate aspect of social purpose (a finalité sociale)
wich is not translated litterally in other languages and doesn't refer to another legal form, but to a specific
shape: we can add to a legal Belgian form of company the mention “a finalité sociale”. For example: A
cooperative company with social purpose.
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members. All profits are used to achieve the purpose (insertion of low-skilled people,
environmental protection, protection of disabled people, ...).

The Belgian law implementing the SCE did not allow the SCE to use this “label” of
company with social purpose. The reasons expressed by the Belgian decrees refer to the
fact that the EU regulation does not extend the option to "social purpose" to the SCE.
We find that this argument is rather weak. First because the EU regulation does not
mention the ban, and partly because the alternative "social purpose" is not against the
SCE. Indeed, the cooperative shall establish operating rules of the democratic participation
of workers and also operating rules to reallocate remaining assets to another company
with a social purpose in the case of dissolution; these two rules are very similar to rules
used in companies with a social purpose.

You may note that two Belgian structures have already contacted us to create an SCE
with a social purpose; obviously the demand rises in the 'Belgian social economy’, but
there is no way to fill it.

3. Overview of national cooperative law
3.1. Sources and legislation features

The cooperative is governed by the Belgian Companies Code (“Code des sociétés™"),
abbreviated “C.C.".
The cooperative society is mentioned in Book VIl of the Code, articles 350 to 436.
Currently we have no official versions of these texts in English. That is why the texts are
delivered in French.
See this part in the document “Belgian cooperative law”
However, we have tried to translate as well as possible the main articles in English.
The main characteristics of the Belgian cooperative:
- Variable Capital
- Minimum capital (if limited liabilities) of € 18,550
- Minimum 3 members
- Transferability of shares (in principle)
- One tier system only
Here is the plan of the Book VIl about the cooperative society: (literal translation)
TITLE I. — Common provisions to all cooperative societies

% Article 661, par. 1 of the Companies Code : (literal translation) « Companies with legal personality set out in
Article 2, 8 2, with the exception of the European Society and the European Cooperative Society, are called
social purpose companies when they are not dedicated to the enrichment of their associates and when their
statutes (...)».

L An Act of 7 May 1999 (effective 6 February 2001) introduces this Companies Code in Belgium.
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CHAPTER I. - Nature and qualification: Art. 350-353

CHAPTER II. - Formation.

Section I. - Entire subscription: Art. 354

Section Il. — Terms of the statutes: Art. 355

CHAPTER lll. — Shares and transfer.

Section I. — General provisions: Art. 356-361

Section Il. - Transfer of shares: Art. 362-365

CHAPTER IV. — Modification in the composition of the society and in the capital
Section I. - Modification in the composition of the society: Art. 366-373
Section Il. — Settlement of the shares : Art. 374-376

Section lll. — Modification in the release of the capital : Art. 377
CHAPTER V. - Organs and control.

Section I. — Management: Art. 378-380

Section Il. — General meeting of the members: Art. 381-384
Section Ill. — Control: Art. 385

CHAPTER VI. — Duration and dissolution: Art. 386

CHAPTER VII. — Penal provisions: Art. 387-389

TITLE Il. — Specific provisions to the cooperative company with limited liability.
CHAPTER I. - Formation.

Section I. — Fixed part and variable part of the capital: Art. 390-392
Section Il. — Subscription of the capital.

Sub-section I. — General provisions: Art. 393

Sub-section Il. — Contribution in nature: Art. 394-395

Sub-section Ill. — Almost contribution: Art. 396

Section Il. — Paid up of the capital: Art. 397-400

Section IV. - Formalities for the formation: Art. 401-402

Section V. — Nullity: Art. 403-404

Section VI. — Liabilities: Art. 405-406

CHAPTER II. - Organs.

Section I. — Power of representation: Art. 407

Section Il. — Liabilities: Art. 408-409

Section Il. — General meeting of the members.

Sub-section I. - Information for the members: Art. 410

Sub-section Il. — Holding of the general meeting: Art. 411-412
Sub-section lll. - Modification of the object : Art. 413

Sub-section V. - Prorogation of the general meeting: Art. 414
Section IV. - Social action and group action.

Sub-section I. — Social action: Art. 415

Sub-section Il. — group action: Art. 416-417

CHAPTER IlI. - Capital.
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Section I. - Capital increase: Art. 418-424

Section Il. — Reduction of the fixed part of the capital: Art. 425-426

Section Ill. — Capital preservation

Sub-section I. — Settlement of the value of the shares: Art. 427

Sub-section Il. — Distribution of profits: Art. 428-429

Sub-section lll. - Financing the purchase of own shares by third parties: Art. 430
Sub-section IV. — Losses of the society: Art. 431-432

CHAPTER IV. — Penal purposes: Art. 433-434

TITLE Ill. - The change in the liability of shareholders of a cooperative: Art. 435-436

The cooperative may have an agreement by the “National Council for Cooperation”
(NCC). A law of 20 July 1955 and a royal decree of 8 January 1962 introduce this NCC in
Belgium.

See the document “Belgian NCC law”

3.2. Definition and aim of cooperatives

A cooperative is defined as a company “which consists of members whose number and
inflows are variable.” (article 350 Companies Code).

The cooperative company is, in principle, an "open" company, where members may
come and go with more or less ease.

We differentiate :

- The "cooperative company with unlimited liability”, characterized by the fact that the

members are personally and jointly liable for debts, and secondly,

- The "cooperative company with limited liability" whose members are liable for debts

only to the extent of their contribution.

(art.352 C.C.)

In Belgium, we do not have particular types of co-operatives, such as worker or
consumer cooperatives. There is one law (Companies Code) with general rules for the co-
operative.

We have no provisions on the aim of cooperatives.

In Belgium, a cooperative may be approved by the “National Council for Cooperation”. It
is a structure linked to the Ministry of Economy, which was created in the 50s to "give a
label" to the real cooperatives (it means co-ops that meet five principles®?:

- Membership of voluntary members

- Democratic method of voting in general meeting

- The designation by the general meeting of members of the Board and

“commissaries”

52 Art. 5, par. 2 NCC law.

cooplgrﬁglggs O Euricse ' kal

TLer



Part II. National Report: BELGIUM

- A moderate rate of interest, limited to shares

- Adividend to members

- Indeed, many abuses had occurred and companies used the cooperative form for
its flexibility.

- The Council also mandated to give its opinion on any legislation relating to
cooperatives.

- Currently about 400 cooperatives are approved by the National Council for
Cooperation (of 25.000 existing cooperatives in Belgium).

- The effects of the recognition by this Council are :

- apossibility to be represented in the Council, and so the co-operative represented
can participate in developing an advocacy agenda for the co-operative sector

- some advantages, as the one in 3.10.

3.3. Activity

The Belgian cooperatives can perform any type of activity. The definition of the
cooperative does not limit the activities or the purpose.

Historically, the consumer, agricultural and production and distribution cooperatives
were very important.

Nowadays, they still exist, but with new trends such as service cooperatives
(community services, services for old people, ...).

3.4. Forms and modes of setting up

There are two types of cooperatives in Belgium:

The "cooperative company with unlimited liability” and the "cooperative company with

limited liability" are the two forms of cooperatives.

Which form should take the act of establishing a cooperative? Is it mandatory to go

through a notary?

For cooperative company with limited liability: an authentic act is required (notary).

(literal translation) :

Art. 403 Companies Code: The nullity of a cooperative society with limited liability may

be imposed only in the following cases:

1. if the formation is not established in the form required;

2. if the statutes contain no information about the shape of the company, its name,
place of its purpose, inputs, the amount of the fixed portion of its capital and
identity of members;

3. if the object is unlawful or contrary to public policy;
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4. if the number of members duly pledged [...] is less than three.

For the cooperative company with unlimited liability, the constitution shall be by deed
(see procedure described earlier), or by a simple contract.

In the two cases, the act is published in the “Moniteur belge”(official journal). The
submission of those documents for publication gives legal personality.

3.5. Membership

To create a cooperative, three members are necessary (art. 351 C.C.). These members
could be natural persons, companies, associations, ...

The statutes of the cooperative define the conditions to become a member (art. 366
Cc.C)

Generally, it is all natural person or all organisation that is approved by the general
meeting and/or by the administration.

3.6. Financial profiles

The minimum capital for a cooperative society with limited liability is 18.550 € (art. 390
C.C.) (Paid up for the formation: € 6.200).

For a cooperative society with unlimited liability, there is no minimum capital.

The fixed capital is the capital indicated in the status.

The capital is variable for the amounts that exceed the fixed capital.

The shares representing the variable capital allow associates to enter and exit without
changing the statutes. Here, then, the definition of the cooperative (variability in the
number of associates and inputs, art. 350 C.C.) makes sense.

The law does not specify a minimum amount for the variable part of the capital.

A cooperative can distribute dividends. There is no maximum amounts, except for the
cooperatives approved by the National Council for the cooperative: they cannot distribute
more than 6% net (art. 1, 82, 6°royal decree NCC).

Each year the cooperative must fill in its accounts at the Central Balance Sheet (which
is the National Bank of Belgium).

3.7. Organisational profiles
Cooperatives work generally with three interlocutors:

- General meeting
- Administrative organ
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- Delegate for the daily management

3.7.1. General meeting

The Companies Code requires that an assembly of the general meeting of companies
takes place at least once a year to inform the members on the elements below :

- Approval of annual accounts and management report

- Approval of budget for current year

- Discharge of Directors

- Eventually, nomination and/or resignation of directors (art. 410 C.C.)

The Statutes may then choose a method of voting at the general meeting.

We see three ways to vote at the general meeting:

- “One share = one vote” (art. 382)

In this case, the member who brings the most money in the society is the one who has
the most votes.

That rule is the most frequent.

- “One member = one vote”, regardless of their number of shares.

Here we are in the opposite case. It is the most democratic rule: however much you
bring, you still have only one vote.

The statutes have to precise this rule.

- “Each share gives one vote. But, you can't participate in voting for a number of

votes exceeding one tenth of the votes attached to shares represented at the general

meeting ”

This rule is a mix between the first and the second. With this rule, the “little” member
(the one who has only a few shares) will have more power than under “one share, one
vote” but this rule doesn’t go as far as “one member, one vote”.

To vote in a society with a social purpose, and also for cooperative companies
approved by the National Council for Cooperation, you couldn’t choose “one share, one
vote”, but one of the two other rules.

3.7.2. Administrative organ  (art. 378-379-380-407-408-409 C.C.)

A cooperative must have an administrative organ. This organ is competent for all the
matters that the general meeting is not competent for, it means that he has the
management and the representation of the company. There is no minimum number of
meetings for the administrative organ. It depends of the administrators’ will, the sectors,
the activities, ...
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It is designated by the general meeting. The statutes clarified the conditions to become
an administrator (natural person, company, non profit organisation, members or not, ...).
Concerning cooperative, Belgium doesn'’t have the two tier system.

3.7.3. Delegate for the daily management

There is one or more natural person(s) of the organisations who conduct the day to day
management (stock management, staff management, ...).
This person is designated by the administrative organ, and must refer to this one.

3.8. Registration and control

The cooperative has a “file” in the Registry of the Commercial Court.

Any subsequent modification of statutes or any change of administrator organ will
automatically involve a new publication, and so a new document in this file.

All of the official publications in the “Moniteur belge” are made by this Registry.

There is no other control for cooperative.

Cooperatives may have an agreement by National Council for Cooperation.

See 3.2. Definition

This agreement is given every four years by the Minister who has economy in his
attributions.

3.9. Transformation and conversion

A. Conversion of a cooperative company in a European Cooperative Society

See articles 990 a 992 in « European general law ».

B. Any cooperative company with limited liability can become a cooperative company
with unlimited liability

Art. 435 of the Companies Code "Notwithstanding any contrary provision, the
amendment of the Constitution which aims to transform a cooperative society with limited
liability in a cooperative society with unlimited liability requires the unanimous agreement
of members.

Such an amendment must be recorded by deed. Notwithstanding Article 66, paragraph
3, the authentic form is not mandatory for statutory changes subsequent to the cooperative
society with unlimited liability. "

C. Any cooperative _company with unlimited liability can _become a _cooperative
company with unlimited liability
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Art. 436 of the Companies Code "8 1. Notwithstanding any contrary provision, the
amendment of the Constitution which aims to transform a cooperative society with
unlimited liability in a cooperative society with limited liability is decided by the General
Meeting, under the conditions required for amendment of the Constitution.

Notwithstanding Article 66, paragraph 3, such a change must be evidenced by a deed
on pain of nullity. The form is also true, under penalty of nullity, be given to any
subsequent change of status.

§ 2. The change was decided after the preparation of a statement summarizing the assets
and liabilities of the corporation, shall at a date no earlier than three months and showing
what amount of net assets. An auditor or an external auditor appointed by the members
reported on the status and state whether the net assets has been overstated.

§ 3. The act declaring the establishment of a cooperative society with limited liability
precise amount of the share of fixed capital, determined in accordance with Article 390.

8 4. The limited liability applies only to the commitments of the company subsequent to the
time the change is effective against third parties under Article 76.

§ 5. The directors shall be severally liable to the interested:

1 of any difference between net assets as a result of the condition and amount of fixed
capital referred to in § 3;

2 of repairing the harm that is immediate and direct consequence of the apparent
overstatement of net assets appearing in the aforementioned state;

3 of repairing the harm that is immediate and direct consequence of the nullity resulting
from a violation of § 1 paragraph 2. "

D. Any cooperative can be converted into another form of commercial company (société
anonyme, SPRL, ...)

Articles 774 and following of the Companies:

Article 776. "Before the transformation, a state is prepared summarizing the assets and
liabilities of the company, agreed to a date no earlier than three months.

When in companies other than partnerships and cooperative societies with unlimited
liability, net assets is less than the capital incorporated in the state above the state
mention in conclusion the amount of difference.

In partnerships and cooperative societies with unlimited liability, this status indicates
what will be the capital of the company after its transformation. This capital may not
exceed the net assets as follows from the above statement. "

Article 777. "The commissioner or when there is no commissioner, auditor or external
auditor appointed by the management or in partnerships and cooperative societies, by the
general meeting, report on this state and shall indicate whether there was any
overstatement of net assets.

If the case referred to in Article 776, paragraph 2, the net assets fall below the capital
included in the statement summarizing the assets and liabilities of the company, the report
concluded the amount of difference. "
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Article 778. "The proposed conversion shall be a justification report prepared by the
Management Authority and announced in the agenda of the meeting called to approve. A
report is attached summarizing the state of assets and liabilities of the company. "

Article 779. "A copy of the report of the Management Authority and the Commissioner's
report, the company auditor or accountant and the draft amendments to the Statutes
annexed to the convening of partners in name.

They are transmitted without delay to those who have completed the formalities
required by the statutes to be admitted to the meeting.

Any member has the right to free, on production of its title, a fortnight before the
meeting, a copy of these documents. "

Article 780. "The decision of a general meeting of transforming society is void when it
was taken in the absence of reports required by this chapter. "

E. Any cooperative can be converted into a company with a social purpose

The Companies Code does not provide specific provisions here. The rules of paragraph
D applies.

3.10. Specific tax treatment

There is no specific tax treatment of cooperatives, except certain provisions for
cooperatives with an agreement of the National Council for Cooperation.

The advantages for a cooperative with this agreement :

- No reclassification of interest in dividend:

A tax rule requalifies interests in dividends payments if the interest rate on these
deposits is higher than the market.

This rule does not apply to cooperatives approved by the Council.

- Exemption from withholding tax:

There is no tax for a member from a cooperative with the agreement of the Council on
the first tranche of income dividends of € 170 (amount indexed).

- Reduced corporate tax.

All Belgian companies are subject to corporate tax. The cooperative with the agreement
of the Council whose income does not exceed 322.500 € will not be taxed at "corporate
tax" of 33%, but at a reduced rate:

0 24,25% on 0 € to 25.000 €
0 31% on 25.000 to 90.000 €
0 34,5% on 90.000 to 322.500 €
- Exemption of the discounts for members for purchases they have made.
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3.11. Existing draft proposing new legislation

There is no existing draft proposing new legislation.

3.12. Essential bibliography

Michel De Wolf, «Les grands traits du régime juridique des sociétés coopératives» (The
main features of the legal regime of cooperative companies), Non Marchand N°16, Liege,
2005/2, page 29.

Joachim Beddegenoots, «Le Conseil national de la Coopération: jeune de 50 ans» (The
National Council for Cooperation: 50 years young), Non Marchand N°.6, Liege, 2005/2,
page 37.

Conseil National de la Coopération, « L'entrepreneuriat coopératif. Un rouage
économique et social important et toujours dactualité » (The cooperative
entrepreneurship. A cog in economic and social role, and continue to), SPF Economie,
PME, Classes Moyennes et Energie, Bruxelles, 2003.

Jacques Defourny, Michel Simon, « Les coopératives en Belgique : un mouvement
d’avenir» (Cooperatives in Belgium: a movement of future), Editions Luc Pire, Bruxelles,
2002.

Mathieu Vanhove, « Working on the future together ;The power of co-operatives »,
Horizonten Series, Cera Foundation, Leuven, 2003.

4. The SCE Regulation and national law on cooperat  ives
4.1. Relation between SCE and national cooperative

The Belgian cooperative compared with the SCE:

- The two structures are listed in the Companies Code

- If you need three members to create a Belgian cooperative, you need (more
appropriate) at least 5 in SCE

- The capital of a Belgian cooperative is nearly half of the amount that is required for
SCE

- The two tier system is not well known in the Belgian cooperative world

- To create these two structures, you need an authentic act. It is also the same
method of registration.

- Voting rights in general meeting does not seem to be in contradiction in both cases
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As already explained, the SCE implemented in the companies code had no impact on
the law about the national cooperative. They are two parts of the companies code. The
influence of the implementation on the national cooperative is absent.

4.2. Contribution of the consultation procedure

National experts were interviewed while writing, including the panel of university
professors, lawyers, the national council for cooperation, the main actors of the
cooperative movement, the main actors of social economy, ...

Most of them wanted to take time to consult their structure, so that is why we will be
unable to provide interviews of these experts for January 8. It is, for us, an indication that
experts do not know the SCE very well.

As far as we know, you may note that few SCEs were created in Belgium (2).

The main reasons evocated by the experts are the numerous references to regulations
in Belgian law, the fear of a new system and certainly the short time elapsed since the
implementation of the Regulation.

It is encouraging that the social economy seems to be interested.

4.3. Success or failures?

It's hard to say.

Actually the only two formations of SCE in Belgium do not seem successful. But the
legal Belgian framework offers the possibility to choose between a dozen forms of
companies. The most chosen are the anonymous company and the company with limited
liability.

The national cooperative is not often chosen. Why? Because it is a company that is not
very well studied at school or known by the advisor and because the cooperatives are
used for collective projects which are not the most frequent.

So, it could be an explanation why the SCE has not been very used in Belgium.

Secondly | would like to say that, in the consultation procedure, only the National
Council for Cooperative has been mentioned as an informer about the SCE. We have a
big problem of communication. Why only this council? Why an information on the notaries,
auditor, adviser, ... have not been given? They are the experts on formation of societies.

Another question to ask is: do we need a such company in our law? Yes, we have a
company who wants to have relationships with members of the Community, but are they a
lot? Until now, they have not needed a SCE to have good relation, and also they have the
European company.

cooplgrﬁglggs O Euricse ' kal

TLer



Part II. National Report: BELGIUM

4.4. Obstacles for the Belgian cooperatives?

In Belgium, we see no legal obstacles or limits on the activity for a co-operative.

A cooperative is a society like the other legal companies, with the same obligations and
the same rights.

If there is an obstacle, it is the bad communication and publicity around the cooperative.

Cooperative are considered as old and dusty companies (seventies), and so the
notaries, the advisor ... would rather advise a society with limited liability, and the teachers
prefer to spend time on another company.

4.5. Who can help and promote the Belgian and the E  uropean cooperative in
Belgium?

The National Council for Cooperation is a consultative body established by Act of
July 20, 1955, establishing a National Council for Cooperation, to disseminate the
principles of cooperation and maintain the cooperative ideal. It is composed by federations
of cooperatives and by cooperatives. It gives advice on the rules about cooperatives (for
example: it has been consulted for the implementation of the SCE). It also organizes
symposiums around the cooperatives (for example: a symposium of 2009 on the best
practices in the cooperatives.

The agencies for promotion of cooperative  : These structures are in all the land, with
specificities in each Region. They help especially for the formation of cooperatives and to
assist them after their creation.

The Centre for Social Economy (CSE) : Founded in the early 1990s, the CSE pursues
three major goals: the first is to develop research in the social economy, from the points of
view of economic analysis, management and law; the second is to support, through its
work, teaching in the area of the social economy at the University of Liege and elsewhere;
and the third is to offer the community and private and public decision-makers services
based on its expertise. The CES belongs to the Department of Economics of HEC-ULg,
but it also works in close cooperation with the “Management” Education and Research Unit
(through the Cera chair) as well as with the Institute of Human and Social Sciences.

CIRIEC (International Centre of Research and Information on the Public, Social and
Cooperative Economy) is a non-governmental international scientific organization. Its
objectives are to undertake and promote the collection of information, scientific research
and the publication of works, on economic sectors and activities oriented towards the
service of the general and collective interest: action by the State and the local and regional
public authorities in economic fields (economic policy, regulation); public utilities; public
and mixed enterprises at the national, regional and municipal levels; the so-called "social
economy" (not-for-profit economy, cooperatives, mutuals, and non-profit organizations);
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etc. In these fields CIRIEC develops activities of interest for both managers and
researchers.

Financial support for cooperative projects and social economy: The bank Triodos,
Cera, and support at regional level as Sowecsom for an example.

All the Belgian Universities propose a course for the legal studies on Company Law
(and in this course, the cooperative is studied). For the Economic Studies, there is
sometimes a special course on Social Economy, which studies the cooperative.

For the agricultural cooperatives, there are two special agencies : Walloon Federation
of Agriculture and the Boerenbond.

Some of the biggest cooperatives or federation of cooperatives realize actions on this
them (CERA has a foundation to impulse the collective projects, FEBECOOP realize
studies and action of promotion, ARCO GROUP sponsor social projects, ...).
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4. Comparative analysis between the implementation of Regulation 1435/2003 on the SCE and the national
legislation regulating the establishment and activity of cooperatives in Bulgaria. 5. Visibility of the cooperative
sector and other related issues.

1. The implementation of SCE Regulation 1435/2003 in Bulgarian legislation

SCE is a legal tool for joint development of activities of natural persons and legal
entities in different member states united in the form of SCE, the main objective of which is
to meet the interests and needs of its members. Regulation 1435/2003 provides relatively
comprehensive stipulations regarding the legal status of the SCE, but on many occasions
it refers to the national legislation of the respective member state where the SCE has its
registered offices or to its statutes.

1.1. Sources, data and modes of implementation.

In view of Bulgaria's commitments as a European Union Member state to harmonise the
local legislation with the Acquis Communautaire, Regulation 1435/2003 was implemented
in Bulgaria through the adoption of the Law on Amendment and Supplementation of the
Commercial Law (LASCL), promulgated in State Gazette, issue 104/11 December 2007.
The entering into force of the LASCL also introduces two significant changes in the
Bulgarian law, related to the legal form of the European Cooperative Society.

¢ Paragraph 13 of the Transitional and Concluding Provisions of the LASCL
supplements the Cooperatives Law (CL) — a brand new Chapter Two "a", art. 51a — 5le is
created by virtue of which Bulgaria establishes the rules on the European Cooperative
Society and ensures the application of Regulation 1435/2003 in respect of the statutes of
SCE.
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¢ Paragraph 14 of the Transitional and Concluding Provisions of LASCL supplements
the Commercial Register Law (CRL). A new Chapter Two "a", art. 31a - 31f of the CRL in
effect as of 1 January 2008 is created, by virtue of which European Cooperative Societies
having their registered office in the Republic of Bulgaria and their branches in accordance
with Regulation 1435/2003 of the Council in respect of the statutes of the SCE should be
subject to entry in the Commercial Register kept and maintained at the Registration
Agency with the Minister of Justice. The Commercial Register is a unified centralised
database, which contains information regarding the merchants — commercial entities,
cooperatives, branches of foreign merchants and the related circumstances registered in
Bulgaria, as well as any instruments related to the above listed traders are announced.
The Commercial Register at the Registration Agency is public. Access to it is free and free
of charge via the internet (art. 11 of the CRL).

¢ Directive 2003/72/EO of the Council, which supplements the statutes of the SCE and
is an integral part of the Regulation, regarding the participation of workers and employees,
is implemented through the Law on Informing and Consulting the Workers and Employees
in Multinational Enterprises, Groups of Enterprises and European Companies
(LICWEMNEGEEC), promulgated in the SG, issue 57/2006, in effect as of 1 January
2007. Chapter Four of the law relates specifically to workers and employees of SCE (art.
20-28). Additional provisions were passed through an amendment in the Labour Code (
art. 157, 161, 333 and art. 404). The Regulation poses as a requirement to the validity of
the SCE to comply with all the requirements of Directive 2003/72/EQO, i.e. to have a
concluded agreement with the workers and employees or the term for negotiation to have
expired without a concluded agreement. According to the Directive, member states may
pass standard rules for the participation of workers and employees.

1.2. Structure and main contents of the legislative regulation

The texts of the Cooperatives Law mentioning the SCE as a legal entity are scarce. The
legal framework of SCE in Bulgaria is stipulated in Regulation 1435/2003, which is applied
directly, without being developed further in the Cooperatives Law. On all issues related to
the establishment of the Society and management bodies, the law refers directly to the
provisions of the Regulation. Since the Regulation itself sometimes makes references to
the national legislation or the statutes, to the SCE are applicable those provisions of the
Cooperatives Law which are valid for the cooperatives in Bulgaria — for example: drawing
up of the statutes, art. 2 of the Cooperatives Law; amount of the reserves fund - art. 34,
para 2 of the Cooperatives Law. "The amount of the reserved fund shall be not less than
20 percent of the subscribed capital. The specific amount shall be determined by the
general meeting”; the termination, liquidation and bankruptcy proceedings - art. 41-51 of
the Cooperatives Law etc.
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As we have already mentioned on a number of occasions, Regulation 1435/2003
makes references to the national legislation, and since SCE is not regulated
comprehensively and completely in the specific law — the Cooperatives Law, the provisions
of the Commercial Law regulating the joint-stock companies (AD) are applied subsidiary.
For example:

¢ establishment of SCE through merger provided the latter is cross border — to an SCE
having its seat on the territory of the Republic of Bulgaria the provisions of the Commercial
Law on merger of joint-stock company (AD) shall apply - art. 262e - art. 263h of the
Commercial Law. According to art. 262k of the Commercial Law the plan for transformation
and the report of the management body are presented for announcement to the
Commercial Register. The merger draft is subject to expert evaluation by an inspector
appointed for each cooperative individually - art. 51a, para 3 of the Cooperatives Law,
which makes references to art. 262l, para 3 of the Commercial Law, “The inspector should
be a registered auditor. A natural person who during the last two years has been an
auditor of the society appointing him / her, or who has made an evaluation of the non-
monetary instalment cannot be an inspector. The appointed inspector cannot be elected
auditor of any of the societies involved in the transformation over a period of two years
after the date of the transformation.” The Regulation stipulates application of the rules on
the joint-stock company (AD) regarding the rights of the inspector on this issue;

¢ in respect to protection of the rights of creditors and debtors of the merging
cooperatives, the Regulation again makes a reference to the domestic law on the joint-
stock companies (AD) art. 263k of the Commercial Law. The Bulgarian law does not
envisage special protection of the members who have opposed the merger.

¢ upon transformation of a cooperative having its registered office in the Republic of
Bulgaria into European cooperative society or of European cooperative society having a
registered office in the Republic of Bulgaria into a cooperative, the registry official at the
Registration Agency shall appoint an inspector under art. 35, para 5 and art. 76, para 5 of
Regulation (EC) 1435/2003, and again the provisions of art. 262, para 3 of the Commercial
Law apply.

The text of Chapter Il "a" of the Cooperatives Law itself does not contain legal norms,
providing detailed legal regulation of the SCE as a legal person. Instead there are
implemented bans resulting from the specific legal status of the SCE, as well as bans
existing in other regulatory instruments, which are further discussed in this report.

The specifics in the implementation of the Regulation within the Bulgarian legislation
are as follows:

¢ There is a ban on establishing SCE through merger between one with a registered
office in another member state and a participant in the transformation that owns land in
Bulgaria. (art. 51a, para 4, 1% sentence of the Cooperatives Law “A European cooperative
society with registered office in another Member State, cannot be formed through merger
when a participant in the merger procedure owns land in the Republic of Bulgaria”);
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¢ Another ban introduced for SCE with a seat in Bulgaria, owning land in Bulgaria, is to
move its registered office to another member state. This ban is applied in accordance with
the conditions resulting from the accession of the Republic of Bulgaria to the European
Union. (art. 51a, para 4, sentence 2" of the Cooperatives Law “A European cooperative
society with registered office in the Republic of Bulgaria, owning land, cannot transfer its
registered office to another Member State™);

This ban results from the special provisions related to land ownership in Bulgaria set
out in the Constitution and in the Law on Ownership.

We will first consider the fundamental texts of the main law — the Constitution. After the
democratic changes in 1989-1990 and the passing of the Constitution of the Republic of
Bulgaria in 1991, until 1 January 2007, when Bulgaria became a full member of the EU,
the so-called ban of land ownership by foreigners and foreign legal entities was in effect in
relation to ownership of land. (art. 22, para 1. of the Constitution, promulgated SG
56/1991: “Foreigners and foreign legal entities cannot acquire title over land except in case
of inheritance by law”; art. 22, para 2 “In this case they should transfer their ownership
within 3 years as of the date of acquisition”). In relation to Bulgaria's membership in the
European Union, in 2005 an amendment of the texts of the Bulgarian Constitution
regulating the regime of land ownership was initiated - art. 22, para 1 “Foreigners and
foreign legal entities may acquire title over land under the conditions resulting from the
accession of the Republic of Bulgaria to the European Union or under an international
treaty, ratified, promulgated and entered into force for the Republic of Bulgaria, as well as
through inheritance by law.”

This principle ban was developed further in the Law on Ownership (LO) “A foreign
country, international organisation and foreign legal entity may acquire a real estate in the
country on the grounds of an international treaty, law or instrument of the Council of
Ministers.” — art. 29 para 3 of the LO, promulgated SG 31/1990. In respect to acquisition of
ownership over agricultural land there is an absolute ban for foreign citizens and foreign
legal entities to possess such land (art. 29, para 4 of LO).

The wording of the same article of the Law in 1996 — SG 33/1996 - completely
corresponds with the Constitution — “Foreigners and foreign legal entities cannot acquire
title over land in Bulgaria.” This ban is not applied in the case of inheritance by law. The
persons acquiring the title upon inheritance by law should transfer their ownership within 3
years as of the identification of the inheritance.

A possibility is given to foreigners and foreign legal entities to acquire the title over
buildings and limited material rights over real estate in the country with the permission of
the Minister of Finance, unless otherwise set out by law.

In 2000 an amendment was made to art. 29 of the Law on Ownership, and in para 3 the
possibility for foreigners and foreign legal entities to acquire ownership over buildings and
limited material rights over real estate in the country with the permission of the Minister of
Finance was eliminated.
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As we have already mentioned, in 2005 by virtue of the Law on Amendment and
Supplementation of the Constitution of the Republic of Bulgaria (SG, issue 18 of 2005), a
significant change was made to the constitutional regime over land in the country. Art. 22
of the Constitution states that the amendment of the text will become effective as of the
date of Bulgaria's accession to the EU, i.e. 1 January 2007. By virtue of this amendment
the principle ban over the acquisition of land by foreign persons is replaced with
conditional admissibility. The amendments are passed in the context of fulfilment of
Bulgaria's commitments in the process of the European integration to ensure conditions for
the free movement of capital in accordance with the Treaty on the Establishment of the
European Union. The latter are related to the lifting of the ban over the acquisition of land
by foreigners under the conditions of the concluded Treaty for the Accession of the
Republic of Bulgaria to the European Union (EU), which the new article 22 of the
Constitution of the Republic of Bulgaria (CRB) refers to.

The Treaty on the Accession of the Republic of Bulgaria to the European Union
contains transitional measures for the full liberalisation of the land market and
harmonisation of the conditions under which citizens of the member states of the EU and
the European Economic Area (EEA) may acquire the right of ownership and those
established for Bulgarian citizens depending on the type of land use of the territory.

According to Appendix VI, item 3 of the Act on the conditions for accession of the
Republic of Bulgaria and Romania and the amendments in the establishment treaties,
approved by virtue of Decision No 317 of the Council of Ministers of 2005, representing an
integral part of the above mentioned Accession Treaty, Bulgaria has negotiated transitional
periods in respect of acquisition of agricultural land, forests and land in the forestry fund
and land for a second home. These transitional periods are as follows:

1. Bulgaria has the right to keep over a period of five years as of the accession date the
restrictions in its legislation, existing as of the date of signing the treaty, in respect to the
acquisition of title of ownership over land for a second home by citizens of member states
of the European Union, or the states parties under the Agreement creating the European
Economic Area, which do not reside on its territory, as well as by legal entities, established
under the legislation of the member states of the European Union or the European
Economic Area. The deadline of the above restriction expires on 1 January 2012.

2. Furthermore, it is agreed that there is a possibility for Bulgaria to keep for a period of
seven years as of the date of accession, the restrictions existing in its legislation as at the
date of signing of the Treaty, in respect to the right to acquire title over agricultural land,
forests and forest land by citizens of other member states of the European Union or the
European Economic Area or by legal entities established under the legislation of the
member states of the European Union or the European Economic Area. The restrictions
mentioned are not applicable to self employed agricultural producers who are citizens of
another member state and who would like to be established and to reside in Bulgaria. The
validity of this restriction will cease on 1 January 2014.
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The treaty envisages a general review of the transitional measures set out during the
third year after the date of Bulgaria's accession. Then, with a unanimous decision, the
Council of Europe can either shorten or eliminate these deadlines.

In fulfilment of its commitments and in compliance with the requirements for
harmonisation of the regulatory instruments with the Constitution, Bulgaria has passed an
amendment in the regulations of the Law on Ownership related to ownership over land.
The amendment of art. 29, in effect as of 24 March 2007, effective at present as well,
reads:

“Para 1. Foreigners or foreign legal entities may acquire the right of ownership over
land under the conditions of an international treaty, ratified as provided for in art. 22, para
2 of the Constitution of the Republic of Bulgaria, promulgated and entered into force, and
foreigners — also upon inheritance by law.

Para 2. Citizens from the European Union member states, or the states parties under
the Agreement Establishing the European Economic Area, may acquire the right of
ownership over land provided the requirements set out by law have been met, in
accordance with the conditions of the Treaty on the Accession of the Republic of Bulgaria
to the European Union.

Para 3. Legal entities from the European Union member states, or the states parties
under the Agreement Establishing the European Economic Area, may acquire the right of
ownership over land as provided for in para 2.”

A new art. 29a. was created, in accordance with which “The persons under art. 29, para
2 (Citizens of European Union member states, or the states parties under the Agreement
Establishing the European Economic Area, may acquire the right of ownership over land in
compliance with the requirements set out by law, in accordance with the conditions of the
Treaty of the Accession of the Republic of Bulgaria to the European Union.”

In view of the priority given to the regulatory instruments in the Republic of Bulgaria and
the already mentioned requirement for correspondence with the provisions of the
Constitution, the Cooperatives Law, through which SCE was introduced in the Bulgarian
legislation, was conformed with the Constitution and the Law on Ownership. Therefore the
bans in art. 51a, para 4, sentence 1 and 2 in the Cooperatives Law are in place. After the
expiration of the above mentioned transition periods there would be no impediments for
the establishment through merger of a European Cooperative Society having a registered
office in another member state, when a participant in the conversion owns land in the
Republic of Bulgaria, as well as a European Cooperative Society having a registered office
in the Republic of Bulgaria and owning land will be able to move its registered office to
another member state.
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1.3. The designated Authority/ies as required by ar  t. 78, par. 2, SCE Reg

In relation to the obligation resulting from art. 78, para 2 of the Regulation the
competent authorities in the Republic of Bulgaria are as follows:

¢ under art. 7, 21, 29 and 30 of the Regulation — the special administrative body
making the entry, announcement, check for conformity with the law of the SCE having its
registered office on the territory of the Republic of Bulgaria is the Registration Agency in
accordance with the Commercial Register Law. In particular this is the registry official at
the Registration Agency (art. 31 b, para 2 of the CRL "In case of registration of the
formation of a European cooperative society with registered office in the Republic of
Bulgaria the registration official shall verify also whether the involved cooperatives with
registered offices in the Republic of Bulgaria have met the requirements of Regulation
(EC) 1435/2003."); Upon issue of certificates of lawfulness the registrar officer checks ex-
officio whether the society or cooperative having a seat in the Republic of Bulgaria owns
land. (art. 31 c, para 5 “When issuing a certificate under para 1 — 4 the registration official
shall check ex-officio whether the company or the cooperative with registered office in the
Republic of Bulgaria owns land.”);

¢ under art. 54 of the Regulation — the competent body to summon a general meeting of
the SCE is the district court at the registered office of the SCE (art. 51 b of the
Cooperatives Law “If the management body fails to convene a general meeting within one
month from submission of the request of the supervisory body thereof, it shall be convened
by the District court where the registered office of the European cooperative society is
set”);

¢ under art. 73 of the Regulation — the competent body to terminate the SCE is again
the district court at the registered office of the SCE, while the court may be requested to do
so also by the prosecutor (art. 51e of the Cooperatives Law “The District court by
registered office of the European cooperative society, including upon request by a public
prosecutor, shall dissolve the society in case of violation of art. 73, para 1 and 2 of
Regulation (EC) 1435/2003, if the violation was not eliminated within the term specified by
the court”). In this case there are no differences to the established legal order for
termination of a cooperative in accordance with the provisions of the Cooperatives Law.

As we have already mentioned on a number of occasions, Regulation 1435/2003
makes references to the national legislation, and since SCE is not regulated
comprehensively and completely in the specific law — the Cooperatives Law, the provisions
of the Commercial Law regulating the joint-stock companies (AD) are applied subsidiary.
For example:

¢ establishment of SCE through merger provided the latter is cross border — to an SCE
having its seat on the territory of the Republic of Bulgaria the provisions of the Commercial
Law on merger of joint-stock company (AD) shall apply - art. 262e - art. 263h of the
Commercial Law. According to art. 262k of the Commercial Law the plan for transformation
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and the report of the management body are presented for announcement to the
Commercial Register. The merger draft is subject to expert evaluation by an inspector
appointed for each cooperative individually - art. 51a, para 3 of the Cooperatives Law,
which makes references to art. 262l, para 3 of the Commercial Law, “The inspector should
be a registered auditor. A natural person who during the last two years has been an
auditor of the society appointing him / her, or who has made an evaluation of the non-
monetary instalment cannot be an inspector. The appointed inspector cannot be elected
auditor of any of the societies involved in the transformation over a period of two years
after the date of the transformation.” The Regulation stipulates application of the rules on
the joint-stock company (AD) regarding the rights of the inspector on this issue;

¢ in respect to protection of the rights of creditors and debtors of the merging
cooperatives the Regulation again makes a reference to the domestic law on the joint-
stock companies (AD) art. 263k of the Commercial Law. The Bulgarian law does not
envisage special protection of the members who have opposed the merger.

¢ upon transformation of a cooperative having its registered office in the Republic of
Bulgaria into European cooperative society or of European cooperative society having a
registered office in the Republic of Bulgaria into a cooperative the registry official at the
Registration Agency shall appoint an inspector under art. 35, para 5 and art. 76, para 5 of
Regulation (EC) 1435/2003, and again the provisions of art. 262, para 3 of the Commercial
Law apply.

2. A comment on the implementation of the SCE Regul ation in Bulgarian
legislation

The Regulation is not well known in Bulgaria except within a limited number of experts
dealing with cooperative law. There are several reasons for that:

2.1. The Regulation has entered into force relatively recently by virtue of an amendment
of the Cooperatives Law as of 1 January 2008.

2.2. The other forms of association are known better and are tested in practice.

2.3. The fact that the Regulation is not well known was confirmed in the opinions stated
in the interviews. My aim was to interview experts in different areas involved in different
management bodies. Based on their opinions, specific conclusions may be drawn
regarding the extent of applicability of the Regulation. Two of the respondents —
Temenuzhka Djurina and Georgi Kisyov are experts in the field of cooperative law. But
while the work of Ms Djurina is associated with relations at the level of a national
cooperative union, Mr Kisyov deals with legal issues within the scope of a regional
(territorial) cooperative union and its member-cooperatives. | asked for the opinion of Ms
Snezhana Lazarova in her role of president of a cooperative union and member of the
Management Board of a national cooperative union. The interview with Ms Milka Hristova
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was of interest to me as it expressed the opinion of a person managing both a cooperative
and two different commercial entities — one limited liability company and one sole owner
joint-stock company. The opinion of Mr Biser Slavkov was also of interest for several
reasons. On the one hand he is the executive director of a holding company, on the other
hand he is involved in scientific work and is a lecturer at UNWE (the Economics University
in Sofia). Last but not least, he is not a lawyer, but a finance and accounting expert. Dr
Natalia Genova was chosen because of her work at a national cooperative union which
allows her to be well acquainted with cooperatives. She is also a young specialist who
successfully defended a dissertation in 2009. The dissertation was focused on Bulgarian
cooperatives and their role within the European Economic Area.

All respondents demonstrated awareness of Regulation 1435/2003 and the related
amendments in Bulgarian legislation. They also unanimously stated doubts with respect to
the awareness of the Regulation in cooperatives and the other cooperative organisations.
The reason they pointed out was primarily the lack of public announcements related to the
Regulation and sufficient and appropriately disseminated information as to the
opportunities it provides. Some of the respondents believe that it is best to hold training
courses for the presidents of the cooperatives to make them aware of the SCE.

The circumstance that the Regulation is not well known is one of the main reasons for
its impeded application, as the advantages of the SCE are not taken into account. Another
circumstance which all respondents agreed on and firmly believe is a factor obstructing the
application of the Regulation is the mixed nature of the SCE. SCE has elements of a
cooperative and of a joint-stock company. These two legal forms are clearly distinguished
in Bulgaria’'s legislation and are regulated in two laws — Cooperatives Law and the
Commercial Law. Other factors which some recognise as obstructions in the
implementation of the Regulation include the required minimum amount of capital, which in
their opinion is high, as well as the complicated requirements for the establishment of a
SCE.

On whether references to the national legislation result in complexity of the Regulation
the respondents split in half. Half of them believe that the numerous references complicate
the Regulation and respectively the simplification of the Regulation would result in an
increase of the number of registered SCE. The other half are of the opinion that the
references do not result in complexity and the simplification of the Regulation would not
impact the formation of this type of new entity.

2.4. There is no established SCE having its registered office in Bulgaria and therefore
no practice exists in respect of the advantages and disadvantages of the procedure on its
formation and the possibility for successful development of activities.

The lack of SCEs with registered office in the Republic of Bulgaria shows that at
present the expectations of the application of the Regulation have not been met.

The interviews showed the respondents’ interest in the SCE as a new legal subject in
the Bulgarian law and as an opportunity for cross-border activities, as well as optimism in
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the future for the SCE. The general opinion is that it is a matter of time for such societies to
be established with the participation of Bulgarian cooperatives. All respondents agree that
for this purpose it is necessary to promote the Regulation, to clarify the legal form of the
European Cooperative Society and to indicate the advantages and possibilities this legal
entity provides.

2.5. Articles published regarding SCE at present are very few and they refer to the legal
nature of SCE without discussing the advantages and disadvantages of this type of legal
entity. The absence of comments leads to a lack of discussion on this issue. The very few
articles written on the Regulation and enclosed with this report indicate that academic
circles and practicing lawyers are still discussing SCE as legal form (i.e. applicable legal
norms, manner of establishment, management bodies, types of members and their rights
and obligations) and have not undertaken to seek and analyse the expected positive
features and respective disadvantages of this type of entity. | believe that in the future
such entities will be established. Despite the apparently existing complexity due to the
references from the Cooperatives Law to the Regulation and vice versa there are no actual
legal impediments for the establishment and operation of a European Cooperative Society
in Bulgaria. There are several legal restrictions imposed by the Bulgarian legislation with
which the founders and the members of the European Cooperative Society should comply.
For example — the ban on establishing SCE through merger when the remaining SCE has
registered office in another member state and a participant in the conversion owns land in
Bulgaria (art. 51a, para 4, sentence 1 of the Cooperatives Law), as well as the ban for an
SCE with registered office in Bulgaria owning land in Bulgaria to move its registered office
in another member state (art. 51a, para 4, sentence 2 of the Cooperatives Law). Both bans
are discussed in detail in point 1.2 of this report. Another example is the legal restriction in
the object of activities of the SCE. Cooperatives are not allowed to carry out bank and
lending activities and they are not allowed to be reinsurance agents, therefore a SCE with
registered office in the Republic of Bulgaria would also not be allowed to carry out these
types of activities. This is so as the Law on Credit Institutions and the Insurance Code
allow only legal entities registered as joint-stock companies to carry out banking and
reinsurance activities.

3. Overview of national cooperative law
3.1. Sources and features of the cooperative legisl  ation
The grounds of cooperative law can be found in the Constitution of the Republic of

Bulgaria - art. 12 and art. 44, para 1 of the Constitution, stipulating the key rights of
citizens to freely unite to meet and protect their interests. The right to unite is further

cooplgrﬁglggs O Euricse ' kal

TLer



Part Il. National Report: BULGARIA

developed in the Cooperatives Law. The following specific legal provisions apply to the
specific types of cooperatives:

- Insurance Code (promulgated, SG, issue 103/2005) — in respect to mutual insurance
cooperatives;

- Law on Housing Cooperatives (promulgated SG, issue 55/1978) — in respect to
housing construction cooperatives;

- Law on Integration of Disabled People (promulgated, SG, issue 81/2004) and the
Rules on the Application of the LIDP (promulgated, SG, issue 115/2004) — in respect to
cooperatives of disabled people;

- Decree No 343 of the Council of Ministers dated 30 December 2008 on the order to
continue the activities of mutual credit cooperatives of private farmers (promulgated, SG,
issue 4/2009) — in respect to credit cooperatives.

With the exception of housing construction cooperatives the Commercial Law (art. 1,
para 2, item 2 of the Commercial Law) is applicable subsidiary to the other types of
cooperatives. As already stated in point 1.1. of this paper, Regulation (EC) No 1435/2003
of the Council regarding the Statutes for the European Cooperative Society (SCE) has
been implemented into the Bulgarian legislation through an amendment of the Commercial
Law (promulgated, SG, issue 104/2007).

The Law on Informing and Consulting the Workers and Employees in Multinational
Enterprises, Groups of Enterprises and European Companies already mentioned in point
1.1. already forms part of the Bulgarian legislation. It is applicable only to the European
cooperative society but not to the Bulgarian cooperatives.

3.2. Definition and objectives of the cooperative

According to art. 1 of the Cooperatives Law (CL) the cooperative is a legal entity — an
association of natural persons with variable capital and number of members, who, by
mutual support and cooperation, carry out commercial activities to meet their economic,
social and cultural interests. Under art. 54, para 3 of the CL the cooperative union is a
legal entity having the status of a cooperative.

Cooperatives as a legal form are regulated for the first time in the first Commercial Act
of Principality Bulgaria, approved by Decree No 93 of 18 May 1897, promulgated SG
114/1897. The regulation was provided in Chapter V "On associations”, art. 239-267,
which have been revoked with the passing of the first special law — the Law on
Cooperative Assaociations (CAL), promulgated in SG 45/1907.

According to art. 3 of the CAL "cooperative associations may be established by:

1) public and private corporations and cooperative associations;
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2) natural persons, if at least seven, who are Bulgarian subjects, possess civil rights,
have not been sentenced for interest charging, are not subject to court investigation and
dispose of their properties.”

By virtue of art. 64 of the CAL for the first time the Bulgarian law envisaged the creation
of cooperative unions — "cooperative associations may form unions”. Members of a
cooperative union are mainly cooperatives, with one exception regulated in art. 66 of the
Law. According to this provision, the statutes of the union may (as an ultimate measure)
envisage that a member of the union may be a natural person, provided this is required to
fill in the composition of the management or supervisory body of the association.

The Cooperatives Law, promulgated SG 282/1948 (revoked), is the one that explicitly
provides that members of a cooperative may be only natural person s, and members
of a cooperative union — only cooperatives

“Art. 1. (1). The cooperative is a pubic economic organisation, where an unlimited
number of workers are voluntary members, having equal rights and obligations and with
unlimited share capital, and which, through mutual assistance, self support and joint work
aims at supporting the national economy and to meet the economic and cultural needs of
its members.”

This principle of membership is adopted in the subsequent cooperative laws —
Cooperatives Law (prom. SG 13/1953, revoked), Law on Cooperative Organisations
(prom. SG 102/1983, revoked), Cooperatives Law (prom. SG 63/1991, revoked) and the
Cooperatives Law in effect at present (prom. SG 113/1999).

3.3. Activity

The principle situation is that the cooperative may carry out any activity not forbidden by
law. However, there are certain limitations in the application of this principle:

- the cooperative cannot be a reinsurer — according to art 23. of the Insurance Code "a
reinsurer" can only be a joint-stock company;

- the cooperative cannot carry out banking activities - art. 7, para 1. of the Law on Credit
Institutions (LCI) stipulates that a bank can only be established as a joint-stock company;

- the cooperative cannot be registered as a financial institution — in accordance with art.
3a, para 1, item 1 of the LCI a financial institution can only be established as a joint-stock
company, a limited liability company or a partnership limited by shares;

- a cooperative union, unlike a cooperative, cannot be recognised as "an organisation of
fish and other aquatic organisms producer”, art. 10, para 1 of the Law on Fishery and
Aqua Cultures.

Despite this, an opportunity exists for the cooperative to form a mutual lending facility
for the cooperative members. Its activity is explicitly excluded from the scope of the Law
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on Credit Institutions (art. 4 of the LCI), since it is limited to granting loans only to
cooperative members against contributions made by them at their own risk.

The possibility to establish credit cooperatives is envisaged in the first Law on
Cooperative Associations (1907). According to art. 2, para 1, cooperative associations
may be also "associations for advances and granting credits”.

The Law on Banks and Credits (revoked) passed in 1992 allowed cooperatives to have
banking activities. In accordance with art. 1, para 1 of the law "bank is a legal entity,
established as a joint-stock company or a cooperative, which has been granted permission
under the terms and conditions of this law to carry out deposit, credit and other bank
transactions.”

After the serious economic and financial crisis which the Republic of Bulgaria
underwent in 1996-1997, a new Law on Banks (revoked) was passed in 1997, which
eliminated this right of the cooperatives. According to art. 1, para 1 of the law a bank is
now only a "joint-stock company, performing public drawing of deposits and using the
accumulated cash to grant loans and to make investments at its own account and risk.”
The reasons for the passing of the draft Law on Banks do not state the specific reason for
eliminating the opportunity for cooperatives to carry out deposit — lending (banking)
activities.

By virtue of paragraph 17 of the Transitional and Concluding Provisions of the Law on
Banks (revoked) the right of mutual assistance lending cooperatives of private agricultural
farmers (MACLPAF) was kept, established under the agricultural capital fund scheme in
accordance with agreements between the government of the Republic of Bulgaria and the
European Commission for the utilisation of grants to provide loans to their members under
the provisions of these agreements, without the requirement for a permit (license) to be
issued by the Central Bank.

Upon the passing of the new Law on Credit Institutions, the restriction for banking
activities of cooperatives was preserved. The reasons for that, as given in the draft law,
are that in the development of the draft a fundamental role was given to the provisions of
the Law on Banks passed in 1997, while at the same time the draft revises and develops
further the legal framework in the regulation of banking activities.

In view of keeping the rights of MACLPAF Decree No 343 of the Council of Ministers of
30 December 2008 was passed and mentioned above. It deals with the order to continue
the activities of mutual assistance lending cooperatives of private agricultural farmers
(promulgated SG, issue 4/2009).

3.4. Legal forms and establishment of a cooperative

According to art. 2, para 1 of the CL, a cooperative can be established by at least 7
(seven) capable natural persons. A cooperative union can be established by at least 7
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(seven) cooperatives. The raising of a minimum foundation capital is not required. It is
required to hold a constituent meeting, where the statutes of the cooperative are passed
and its management bodies are elected. The cooperative is established on the date of its
registration in the Commercial Register kept by the Registration Agency of the Republic of
Bulgaria.

Exceptions to the general rule as to the number of founding members and lack of
requirement for foundation capital exist in respect to:

- housing construction cooperatives — the requirement if for at least 6 (six) natural
persons, not 7, who should build at least 6 independent sites;

- mutual insurance cooperatives — where the minimum number of cooperative members
is 500 (five hundred) natural persons at least 18 years of age (art. 19 of the Insurance
Code). The amount of the minimum guaranteed capital to be raised, so that the
cooperative can apply for a license to carry out insurance activities, is set out in
accordance with Appendix No 2 to art. 80, para 3 of the Insurance Code and it depends on
the number of cooperative members;

- credit cooperatives — where at least half of the members should be agricultural
producers, registered under the provisions of Ordinance No 3 of 1999 on the
establishment and maintenance of a register of the agricultural producers (art. 2, para 2 of
the Decree). There are 33 such cooperatives which are listed explicitly in an Appendix to
art. 1, para 2 of the Decree.

The specifics of the credit cooperatives lead to additional resultant requirements to this
very restricted type of cooperatives. These include compulsory membership in a
cooperative union of the credit cooperatives, requirements for the minimum number of
members and minimum capital - art. 2, para 3 and 83, para 1 of the Transitional and
Concluding Provisions (TCP) of the Decree.

It should be pointed out in respect to cooperatives of disabled people, that they are
established under the general provisions of the CL, but in order to be registered as
"cooperatives of disabled people” no less than a percentage of the employees of the
cooperative as set out in art. 28 of the Law on Integration of People with Disabilities (LIPD)
should be disabled people. The registration is made in a special register kept at the
Agency for People with disabilities.

3.5. Membership

The Bulgarian legislation does not allow legal entities to be cooperative members.
People, placed under full ban, are also not allowed to be cooperative members. People,
placed under limited ban, as well as people who are not yet of age can be cooperative
members with the prior consent of a parent or custodian.
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Cooperative members can only be natural persons, of at least 16 years of age — art. 2,
para 1 of the CL. Exception to this rule exists in respect of:

- mutual insurance cooperatives - a requirements of a minimum age of 18 years and
concluded insurance contract with the cooperative (art. 19 of the Insurance Code);

- credit cooperatives — not less than half of the members of the credit cooperative
should be agricultural producers registered under Ordinance No 3 of 1999 on the
establishment and maintenance of a register of the agricultural producers (art. 2 of the
Decree);

- housing construction cooperatives — at least six members are required, since it is
formed for the construction of at least six separate properties.

3.6. Financial features

The cooperative is an association with a variable capital. The sum of the subscribed
shares of the cooperative members forms the share capital of the cooperative. No raising
of minimum subscribed capital is required to establish a cooperative. Exceptions to this
rule exist for:

- mutual insurance cooperatives in view of the requirement for the accumulation of a
minimum guarantee capital — art. 80, para 3 of the Insurance Code;

- credit cooperatives — minimum subscribed capital of BGN 34 000, representing
approximately EUR 17 000 (& 3 of the TCP of the Decree).

The amount of the entry, subscribed and/or membership share is determined in the
statutes of the respective cooperative. It is possible for the general meeting to make a
decision for additional and/or specific contributions by its members. Also by virtue of
decision of the general meeting the cooperative may receive loans from its members (art.
31, para 6 and 7 of the IC).

A specific feature of the subscribed shares is that it is neither subject to restraints, not
enforced execution for liabilities of the cooperative member (art. 31, para 5 of the CL.

According to art. 34 of the CL each cooperative is obliged to form an Investments Fund
and a Reserves Fund, with minimum statutory amounts of 10% and 20% respectively of
the subscribed capital of the cooperative. This requirement is also introduced for
cooperative unions. According to art. 57 of the CL unions can also establish monetary
funds for mutual support, education, qualification, etc. Each cooperative may also form a
mutual fund for its members.

Although not explicitly set out in the Cooperatives Law, in essence, the funds set aside
in the Reserve Fund are "non-divisible", i.e. they are not subject to distribution between the
cooperative members over the period of existence of the cooperative. The amounts in the
Fund are raised in accordance with the provision of art. 33, para 3 of the CL: "the profit is
reduced with the deductions for the funds of the cooperative. The remaining profit is
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distributed by a decision of the general assembly as dividends to the members and for
other purposes, related to the activities of the cooperative.” The amounts already raised in
the fund may be used only to repay the liabilities of the cooperative as provided for in art.
34, para 3 of the CL: “When the cooperative closes the calendar year reporting a loss, it
shall be covered with amounts from the Reserve Fund under a decision of the general
assembly of the cooperative or it shall be carried forward in the following years.”

The principle of "non-divisibility" is also derived from the provision of art. 14 of the
Cooperatives Law. It sets out the rights of the cooperative member upon termination of
his/her membership in the cooperative. No amounts from the funds of the cooperative are
amongst those listed as subject to recovery.

Determining the amount of the liquidation capital of the cooperative is made upon its
dissolution and liquidation. The financial result as at the time of liquidation and all reserves
(including any amounts in the Reserve Fund) are united and are accounted for on the line
item "other reserves”. In other words, Reserve Fund ceases to exist as such with the
preparation of the opening liquidation balance sheet and all amounts raised therein are
used to cover the liabilities of the cooperative. The remaining amounts, following
satisfaction of the creditors, are distributed among the cooperative members (art. 45 and
art. 48 of CL).

One of the main rights of the cooperative members is to receive dividends — art. 9, para
1, item 6 of the CL. Since it is within the powers of the general meeting of the cooperative
to distribute the profit, the general meeting may take a decision as to the capitalisation of
the attributable dividend.

The general meeting makes a decision for disposal of any real estates of the
cooperative and realty rights thereon — art. 15, para 4, item 10 of the CL. The activities of
the cooperative with the proceeds are limited by the provision of art. 29, para 3 of the CL.
According to this provision the cooperative may use the proceeds from the sale of real
estates and fixed tangible assets for other purposes only after repaying its liabilities to the
state and repayment of the subscribed share of former cooperative members.

It is the right of the former cooperative members or their heirs to receive the paid share,
additional and specific contributions, the attributable dividend, as well as any loans granted
to the cooperative, including the attached interest — art. 14 of the CL.

Upon dissolution of the cooperative through winding up the remainder of its liquidated
property is distributed amongst its members pro rata to their share contributions, unless
the statutes of the cooperative provide otherwise (art. 45 and art. 48 of the CL.

On the grounds of art. 40, para 1 of the Accountancy Law (AL) cooperatives, in their
capacity as traders, should publish their annual financial statements, approved by the
general meeting, by filing it with the Commercial Register kept at the Registration Agency.

In accordance with art. 204 Commercial Law of the bonds can only be issued by joint-
stock companies or by the state.
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In view of the additional question raised, neither the Cooperatives Law, nor the
Accountancy Act use the term "surplus". This term is used in respect of the Republican
Budget and the Budget of the State Social Security, as well as in view of determining the
solvency of insurers:

“The solvency of the insurer is the availability of sufficient assets — capital and active
balance (the amount by which the assets exceed its liabilities — i.e. "surplus”), of the
insurance company, due to which it is able to meet its financial needs, including
investments, surveys, etc., in order to exercise its insurance activities and meet its
obligations to the insured persons.”

Cooperative use the terms "income" and "profit" but not "surplus”.

3.7. Organisational structure

The governing bodies of the cooperative are:

- general meeting — comprising all cooperative members. If their number exceeds 200
the general meeting can be held through proxies, elected according to representation
norm and criteria, set out in the statutes and by virtue of decision of the management
board of the cooperative, but not less than 70 people. The Cooperatives Law (CL) obliges
cooperatives and cooperative unions to hold regular general meetings once a year, while
for national cooperative unions the obligation is to hold such once every 4 years. The
general meeting is the supreme body of the cooperative and makes decisions on all issues
within its exclusive competency. The rule "one member — one vote" is kept in the decision
making process (art. 19 of the CL).

- management board (MB)- its members are elected by the general meeting; the
management board implements the decisions of the general meeting and directs the
activities of the cooperative. It's members have a term of office of 4 years and the statutes
could have provisions as to the maximum number of terms which one cooperative member
can exercise as member of the MB; the president of the cooperative should be a member
of the MB by law;

- president — elected by the general meeting, legal representative of the cooperative,
manages its current operations and organises the implementation of the decisions of the
general meeting and the MB; 4 year term of office;

- supervisory board — its members are elected by the general meeting; it supervises the
operations of the cooperative and the management board; 4-year term of office.

According to art. 21, para 3 of the CL the management board has the right to establish
its bodies to support its activities.

Art. 15, para 4, item 3 of the CL envisages the general assembly of the cooperative to
appoint a registered auditor to perform an independent financial audit, when the annual
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financial reports of the cooperative are subject to such audit under the provisions of the
Accountancy Law (art. 38 of the AL).

Art. 63 of the CL envisages financial control over cooperatives, cooperative unions,
cooperative and intercooperative entities to be carried out by the specialised financial
control bodies within the national cooperative unions.

3.8. Registration and control

A cooperative is established on the date it is entered in the Commercial Register kept at
the Registration Agency (art. 4 of the CL). The registration of cooperatives, cooperative
unions and cooperative entities in the Commercial Register is exempt from the payment of
fees otherwise paid by other traders. The exemption is also valid upon the entry of
changes in circumstances related to the conversion, dissolution and winding up of
cooperative organisations (art. 35 and art. 53, para 4 of the CL).

A cooperative of people with disabilities is given this status following its entry into a
register kept by the Agency for People with Disabilities.

Financial control over cooperatives, cooperative unions, cooperative and
intercooperative entities is carried out by the specialised financial control bodies within the
national cooperative unions (art. 63 of the CL). According to art. 63 of the CL) each
cooperative organisation is subject to such control at least once every three years, and the
initiative of the check may belong to each cooperative member.

Subject to the specialised financial control carried out by the specialised bodies at the
national unions is not only the business activity of the cooperative. Subsequent control on
the following items is carried out during the inspections:

- fairness and objectiveness of the data presented in the annual and periodical
financial statements;

- effective, economic and appropriate management of cooperative property and the
expensing of funds;

- the proper implementation and compliance with the effective national accounting,
tax, social security and employment legislation;

- patrticipation in the development of the common cooperative market

- actions undertaken to eliminate weaknesses, errors, and violations in the operation
of the bodies of the cooperative organisations in relation to written guidelines given for
elimination of allowed violations and improvement of the work, established in prior
inspections.

Part of the powers of the bodies for specialised financial control is to inform the
respective cooperative and/or government authorities for undertaking measures to
eliminate the existing irregularities/violations and for accountability of the guilty people.
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The control on the lawful provision of funds by the CCU to the end beneficiaries under
art. 81, para 1 of Decree of the Council of Ministers No 15 of 1 February 2008 is carried
out by the National Audit Office of the Republic of Bulgaria.

The cooperative organisations are subject to control by the authorities of the State
Financial Inspection Agency only in the cases when they are recipients of government aid
or are financed with funds from the state or municipal budgets, extra budgetary accounts
or funds, under international agreements or European Union programmes, while in this
case control is solely in respect of the expensing of such funds (art. 4, item 7 of the Law on
State Financial Inspection (LSFI).

3.9. Transformation and winding up

The Bulgarian legislation does not allow the cooperative to change its legal form of
existence, nor a commercial entity to be transformed into a cooperative.

The possible forms of transformation of a cooperative are set out in art. 37 of the CL
and they are as follows: merger, division and separation. No merger between a
cooperative and a cooperative union is allowed, and no takeover of a cooperative by a
cooperative union and vice versa is allowed.

In respect to termination of cooperatives, the general situation is stipulated in art. 40 of
the CL. Six hypotheses are set out, while in three of them — art. 40, para 1, item 1, 2 and 3
of the CL — the dissolved cooperative is announced in winding up. The winding up regime
of the cooperative differs from that of commercial entities. First, the termination and
liquidation proceedings of the cooperative are exempt from the payment of fees to the
state. A shorter period (two months instead of six) is envisaged for the statement of the
claimed receivables of creditors. The receivables of the cooperative members, resulting of
additional and specific contributions made under the decision of the General Assembly
(GA) of the cooperative, as well as loans granted to the cooperative, compete with third-
party receivables and are paid comparably. The liability of the cooperative members
envisaged under the Cooperatives Law (art. 32, para 2) is up to the amount of the
contributions made by them, and the statutes of the cooperative may provide a higher
amount of the liability. The property remaining after satisfaction of the creditors is
distributed among the cooperative members pro rata to their subscribed shares, unless the
statutes of the cooperative provide otherwise and unless prior to the completion of the
winding up the cooperative members do not made a decision for the cooperative to
continue its operations.

It should be clarified that the terms "subscribed" and "actually paid-in" share
contribution overlap in the Bulgarian Cooperative Law. The principle is that the cooperative
members cannot only “subscribe” but are actually always paying the share and other
contributions envisaged in the statutes of the cooperative. Payment is made at one of the

cooplgrﬁglggs O Euricse ' kal

TLer



Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

following moments — upon making the decision for admission by the management board or
upon approval of the membership by the general assembly. In this sense the distribution of
the residual liquidation capital between cooperative members is made proportionally to the
share contributions actually paid by them.

Specific cases of termination of cooperatives are envisaged for:

- mutual insurance cooperatives;

- credit cooperatives;

- housing construction cooperatives.

3.10. Specific tax treatment

The principle of the tax treatment of cooperatives is that they are subjects equal to the
other merchants. The exceptions envisaged reflect the social function of cooperatives or
are related to the social activities carried out by them. Such exceptions include:

- tax relief for cooperatives under art. 187 of the Corporate Income Tax Act (CITA):

Cooperatives and cooperative entities established by them, members of cooperative
unions are ceded 60% of corporate tax provided the ceded tax is only used for investment
purposes. Furthermore, the ceded tax is split into two parts — 50% are used directly by the
cooperative, and the remaining 50% are contributed by the cooperative to a special fund at
the respective national cooperative union. This fund can be used by cooperatives to
receive funds to implement investment projects and to acquire fixed tangible assets under
conditions set out by the respective union. The deadline of the effect of the described legal
regime is 31 December 2010.

- tax relief representing state aid to agricultural producers under art. 189b of CITA:

60% of the corporate tax is ceded to people, registered as agricultural producers, under
terms and conditions set out in the legal provisions. The provisions refer mainly to
agricultural cooperatives, as well as universal cooperatives having agricultural activities as
well.

The provision of art. 189b of CITA envisages corporate tax to be ceded under
conditions set out in the law to "tax liable persons registered as agricultural producers, for
their taxable profit from activities related to production of unprocessed plant and animal
production.”

Under art. 189b, para 4 of CITA "corporate tax is not ceded when the person has
received aid in accordance with art. 87, 8§ 1 of the Treaty Establishing the European
Community, as well as minimum aid in accordance with Regulation (EC) No 1535/2007 of
the Commission dated 20 December 2007 on the application of articles 87 and 88 of the
Treaty Establishing the European Community to de minimis aids in the agricultural
production sector for assets under para_2, item 1.” Furthermore, according to art. 190 of
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CITA "the tax liable person may not use more than one tax relief under this section in one
and the same year.”

The legal ban on using simultaneously two tax relieves, each covering separate
activities carried out by cooperatives, requires those of them that are registered as
agricultural producers and carrying out production of unprocessed plant and animal
production, to choose which tax relief envisaged in the CITA to use — as cooperatives
under art. 187 or as agricultural producers under art. 189b.

This restriction will most probably continue to exist in the Bulgarian legislation
regardless of Regulation (EC) No 800/2008 of 6 August 2008 passed by the Commission
declaring certain categories of aid compatible with the common market in application of
articles 87 and 88 of the Treaty (General block exemption Regulation). In particular, art. 7,
para 2 of the Regulation set out the possibility that "aid exempted by this Regulation may
be cumulated with any other aid exempted under this Regulation as long as those aid
measures concern different identifiable eligible costs.”

- tax relief for entities employing disabled people under art. 178 of CITA:

The amount of the ceded corporate tax depends on the number of disabled people
employed in the respective specialised entity or cooperative in accordance with the LIDP.
The ceding is targeted — for integration of disabled people and may be used over a period
of time set out in art. 178 of CITA.

- subsidies under art. 81, para 1 of Decree of the Council of Ministers No 15 of 1
February 2008 — provision of funds from the Republican Budget to cover transport costs of
cooperatives for delivering bread, bread products and major foods to mountain and small
villages with population of up to 500 residents (excluding resorts). The funds are provided
by the CCU in its capacity as administrator, through the cooperative unions and
cooperatives to the end beneficiaries performing this activity, in compliance with the
requirements of the Law on State Aid, the rules on its implementation and the provisions of
Regulation (EC) 1998/2006 of the European Commission on the application of articles 87
and 88 of the Treaty on Minimum Aid. The ceiling of the specific measure cannot exceed
the Bulgarian lev equivalent to EUR 100 000 over a period of three tax years.

3.11. Existing draft regulatory acts regulating the activities of cooperatives

None.

A draft Law on Amendment and Supplementation of the Insurance Code has been
submitted for discussion by the Parliament (01 March 2010), which envisages an increase
in the minimum guarantee capital for insurers.
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4. Comparative analysis between the implementation of Regulation 1435/2003 on
the SCE and the national legislation regulating the establishment and activity of
cooperatives in Bulgaria.

4.1. As already mentioned in point 1.2 of this paper, Regulation 1435/2003 has direct
application in the Bulgarian legislation. The provisions of the Cooperatives Law have not
been amended. CL was supplemented by creating a new Chapter Two “a” titled "European
Cooperative Society”, thus implementing the Regulation. The provisions of Chapter Two
“a” are mandatory upon formation of SCE with a registered office in the Republic of
Bulgaria.

4.2. The Commercial Register Law was supplemented in the same manner — by
creating a new Chapter Two “a” titled "Registration Proceedings and Order for Issuing
Certificates to European Companies, European Associations by Economic Interests,
European Cooperative Societies and upon Transformation with the Participation of
Companies from European Union Member States of Other Countries under the European
Economic Area Treaty”. The provisions of Chapter Two “a” of the Law on the Commercial
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Register are mandatory for entering in the Commercial Register of a SCE with registered
office in the Republic of Bulgaria.

4.3. With the aim of implementing Council Directive 2003/72/EC of 22 July 2003
supplementing the Statute for a European Cooperative Society with regard to the
involvement of employees a new Law on Informing and Consulting the Workers and
Employees in Multinational Enterprises, Groups of Enterprises and European Companies
(LICWEMNEGEEC) was passed. The law proclaims the workers and employees’ right to
participate in the SCE and establishes the procedure for this participation. The procedure
is unparalleled and unknown in the Bulgarian legislation; it is formulated in a complex and
fairly incomprehensible way and appears to be difficult for application, thus making the law
seem as an impediment for the practical implementation of the Regulation.

4.4. The reference by the Regulation to the national legislation is derived by
interpretation, without any specific provisions on the application of the Regulation in the
special law. In the cases of gaps in the Regulation, as in absence of regulation or in case
of partial regulation, the Regulation itself refers to the national legislation. When the
reference is to the regulation of cooperatives, then the provisions of the Cooperatives Law
are applicable, but when the reference is to joint-stock companies, then the Commercial
Law applies. If the provisions to which the Regulation refers are imperative and they have
mandatory nature for the Bulgarian cooperatives, respectively joint-stock companies, then
these norms are also compulsory for application in respect of a SCE with registered office
in the Republic of Bulgaria. In the cases where the provisions are dispositive, i.e. they
allow certain rules to be developed further or to be resolved in a different way in the
Statutes of the SCE, the reference back to the Statutes allows more freedom in the
regulation of such rules. The numerous references from the Regulation to the national
legislation give too many possibilities for various interpretations and different choices of
applicable laws which can lead to incorrect or misinterpreted applications of these
norms.This comparative analysis should draw the attention to the fact that cooperatives in
Bulgaria are legal entities equal to the other legal entities, private legal entities
(commercial entities, sole traders, associations, etc.). There are no limitations on or
stronger state control over cooperatives impeding their operations. The Cooperatives law
allows cooperatives to perform any activity not forbidden by law, which means that
cooperatives can have various types: agricultural, labour — manufacturing, consumer,
forest, etc. Cooperatives may unite in territorial, national and other unions. The only
limitations are related to performing banking and credit activities, as well as reinsurance.
These activities may be performed only by legal entities having the legal form of joint-stock
companies.

4.5. For the Bulgarian legislation the SCE is a combined legal subject — combination
between a cooperative (set out under the Cooperatives Law) and a joint-stock company
(set out under the Commercial Law).
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The article of Dr Sylvia Tsoneva (PhD in Law, Assistant Professor in Obligation Law at
New Bulgarian University), titled "The SCE and the cooperative — similarities and
differences” considers the legal features identifying the SCE as a cooperative and the
features that bring it closer to commercial entities. (The article is enclosed with this report.)

SCE bears the main characteristics of a cooperative. Amongst them are the promotion
of cooperative principles and objectives, placing the membership relations in the centre of
the cooperative co-relations by keeping the cooperatives’ typical variable capital and
number of members, equality of votes in the decision making process and formulation of
specific membership rights and obligations.

Article 1 of the Cooperatives Law defines the cooperative as a legal entity carrying out
commercial activities but through mutual assistance and cooperation of the members and
for the purpose of meeting their economic, social and cultural interests. The objectives of
the SCE are formulated similarly in article 1, paragraph 3 of the Regulation.

In both SCE and cooperatives the number of members and capital are variable. (art. 1,
para 2 of the Regulation, art. 1 of the Cooperatives Law and art. 31, para 2 of the
Cooperatives Law. The variable number of members and variable capital mean that the
capital changes depending on the number of members and the amount of the share
contributions paid by them.

The procedure for acquisition of membership in a SCE and a cooperative is identical.
Membership in SCE is subject to approval by the management or administrative body (art.
14 of the Regulation), and membership in a cooperative occurs by virtue of decision of the
management board (art. 8 of the Cooperatives Law. For both legal structures refusal of
membership is subject to appeal before the general assembly. There is a difference for
cooperatives since the decision of the management board to accept a new member must
also be approved by the general assembly.

The reasons for losing membership in SCE and cooperatives are the same (art. 15 of
the Regulation and art. 12 of the Cooperatives Law. The only difference between them is
the opportunity given for the SCE (when such is included in its statutes) for membership to
be terminated through transfer of the shares to another person. No right of transfer of
shares is envisaged for Bulgarian cooperatives.

The voting right in SCE and a cooperative is also resolved in the same manner. Each
member has the right to vote regardless of the number of shares held (art. 59, para 1 of
the Regulation and art. 19 of the Cooperatives Law.

The similarity between the SCE and the cooperative is strengthened by the provisions
of the Regulation, which refer to the Cooperatives Law. For example: art. 17 of the
Regulation sets out that the formation of SCE is carried out in accordance with the
applicable Cooperatives law in the Member state where the SCE has its registered
address; art. 53 of the Regulation sets out that the convocation and holding of the general
assembly, as well as the voting procedure are determined by the laws of the Member state
in which the SCE has its registered address and which are applicable to cooperatives.
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Together with these similarities to cooperatives, the SCE shares common
characteristics with joint-stock companies as well. Although capital is variable, the
Regulation requires a minimum amount of subscribed capital — 30 000 EUR. It is a
requirement typical for capital commercial entities. Unlike the cooperatives where capital is
split into shares, in SCE just like in joint-stock companies these shares have nominal
value, may be split in different classes and can be transferred (art. 4, paras 2 and 3 of the
Regulation).

Another similarity between a SCE and a joint-stock company in conformation with the
Bulgarian legislation is the structure of the bodies. The formation of the governing bodies
as one-tier or two-tier management system is typical for joint-stock companies. Completely
identical for the SCE and the joint-stock companies are also the appointment and
dismissal, representation, making decisions and functioning of the bodies of the two
systems. Apart from the general assembly, the other bodies of the cooperative include
president (managing and representing the cooperative before third parties), management
board (managing the cooperative in compliance with the decisions of the general
assembly) and the supervisory board (carrying out control over the activities of the
management board and the chairperson).

The SCE has other specific features which are bringing it closer to a joint-stock
company and are unknown for cooperatives. For example: the possibility for members of
the society to be persons who have the quality of investor members (non users), as well as
the right of SCE to issue securities other than shares and bonds, which grant specific
preferences.

From a legal point of view, the combined nature of the SCE is not an impediment for
establishment of this specific type of legal entity in the Republic of Bulgaria. Having in
mind its practical application, the lack of knowledge of the Regulation and the complexity
of the procedures set in it inevitably lead to the conclusion that there is a strong necessity
for promotion of the Regulation and for further and in-depth clarification of the nature of the
SCE and its advantages over other legal entities.

5. Visibility of the cooperative sector and other r  elated issues .

1. Selectable subject Cooperative Law studied in Bulgarian universities.

2. National daily newspaper “Zemia”. The newspaper is issued with the participation
of CCU. Two of its pages promote cooperatives and the activities carried out by them and
discuss issues related to the activities of the cooperative organisations.

3. Annual COOP magazine issued by CCU. It acquaints the readers with the
achievements of the consumer cooperatives and cooperative organisations within the CCU
system during the past year.
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4. Development by CCU of the Retail Chain COOP covering 600 shops at the end of
2009. In 2010, 100 new shops are planned to join the chain. An advantage of the retail
chain is that its shops are scattered throughout the territory of the country, mainly in the
small towns and villages.

5. Promotion of the COOP brand by CCU. The retail chain COOP offers 120 goods
with the COOP brand in the shops. In 2010 will be increased the number of branded
goods. The promotion of the brand is a key element in the retail chain’'s advertising as is
for the whole cooperative system.

6. CCuU's initiative "COOP - lets go shopping together”.
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CYPRUS

By Andreas Christodoulou

Summary. 1. The implementation of Regulation 1435/2003 in Cypriot legislation. — 1.1. Source, time and
modes of implementation. — 1.2. Structure and main contents of the regulation. — 1.3. The designated
Authority/ies as required by art. 78, par. 2, SCE Reg. — 1.4. Essential bibliography. — 2. A comment on the
implementation of the SCE Regulation in Cypriot legislation. — 3. Overview of the national cooperative law. —
3.1. Sources and legislation features. — 3.2. Definition and aim of cooperatives. — 3.3. Activity. — 3.4. Forms
and modes of setting up. — 3.5. Membership. — 3.6. Financial profiles. — 3.7. Organisational profiles. — 3.8.
Registration and control. — 3.9. Transformation and conversion. — 3.10. Specific tax treatment. — 3.11. Existing
draft proposing new legislation. — 3.12. Essential bibliography. — 4. The SCE Regulation and national law on
cooperatives. 5. Visibility of the cooperative sector and other related issues.

1. The Implementation of SCE Regulation in Cypriot  legislation
1.1. Source, time and modes of implementation

1. In December 2006, Cyprus enacted the following legislation governing the
European Cooperative Society:

() Law 159(1)/2006, implementing Council Regulation (EC) No 1435/2003 on the
Statute for a European Cooperative Society, published in the Official Gazette of the
Republic of Cyprus on 15/12/2006.

(i) Law 160(1)/2006 adopting Directive 2003/72/EC supplementing the statute for a
European Cooperative Society with regard to the involvement of employees, published in
the Official Gazette of the Republic of Cyprus on 15/12/2006.

2. Pursuant to article 8 of the SCE Regulation, an SCE registered in the Republic of
Cyprus is governed by a series of Laws and Rules, the hierarchy of which is presented
below:

(i) First in the hierarchy is the SCE Regulation which contains specific new rules
applicable to SCEs and also references to the Cooperative Societies Law of 1985 to 2009,
Cooperative Societies Rules of 1987 to 2007 and the Cypriot Companies Law (Cap. 113).

(i) Second it is the statutes of the SCE, where the SCE Regulation expressly
authorizes.

(iii) Third in the hierarchy we have the Laws that regulate the issues which remain
wholly or partly uncovered by the SCE Regulation:

€)] Law 159(1)/2006 implementing SCE Regulation and Law 160(1)/2006
adopting SCE Directive.

C°°"-.§f.‘_r%'|‘;'55 O Euricse ' kal



Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

(b) Cooperative Societies Law (CSL) of 1985 to 2009 and the Cooperative
Societies Rules (CSR) of 1987 to 2007.

(© the statutes of the SCE in the same way as for national cooperatives in
Cyprus.

1.2. Structure and main contents of the regulation

Law 159(1)/2006 (hereinafter referred to as the “Law”) contains all the measures and
exercises those options (granted by the SCE Regulation) that are necessary in order to
enable the formation of SCEs in Cyprus.

The main contents of the Law are described below:

According to article 22 of the Law, SCEs may carry on activities in any sector within the
Republic®, provided that they registered and obtain the necessary license under the
relevant activity sector law, or possess equivalent license under the law of another
Member State and are entitled to operate in the Republic.

Cyprus has exercised the following options granted by the Regulation:

Article 6 of the Law allows a legal entity the head office of which is not in the
Community to participate in the formation of an SCE, provided that the legal body is
formed under the law of a Member State, has its registered office in that Member State
and has a real and continuous link with a Member State's economy.

[Article 2(2) of SCE Regulation]

Article 7 of the Law requires that SCEs registered in the Republic must have their head
office and registered office at the same address.

[Article 6 of SCE Regulation]

Cyprus has extended, through article 8 of the Law the protection of the creditors (that
applies in article 7(7) of the Regulation) to liabilities born before the transfer of the
registered office.

[Article 7 of SCE Regulation]

Subiject to article 12 of the Law, the fair value of the assets corresponding to members
of cooperative societies registered under the CSL, involved in the formation of an SCE by
merger, who have opposed the merger and left, distributed mutatis mutandis, in
accordance with the provisions of article 49 of the CSL with regard to the liquidation of
Cooperative Societies.

[Article 28(2) of SCE Regulation]

Article 13 of the Law provides that the manager of an SCE registered in the Republic
either by one—tier system or by two-tier system is the secretary as the executive organ of
the SCE, under the same conditions that apply to cooperative societies registered under
the CSL.

%3 Republic, means the Republic of Cyprus
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[Articles 37(1) & 42(1) of SCE Regulation]

According to article 14 of the Law, the members of the management organ of an SCE
(in case of a two — tier system) are appointed and removed by the general meeting, under
the same conditions that apply to cooperative societies registered under the CSL.

[Article 37(2) of SCE Regulation]

Article 15 of the Law specifies that the supervisory organ of an SCE may nominate one
of its members to exercise the function of member of the management organ, in the event
of a vacancy, for a period not exceeding three months.

[Article 37(3) of SCE Regulation]

Pursuant to article 16 of the Law, the management organ and supervisory organ in case
of a two-tier system SCE and the administrative organ in the case of one-tier system SCE,
registered in the Republic, may not have fewer than five members.

[Articles 37(4), 39(4) & 42(2) of SCE Regulation]

Subject to the provisions of article 17 of the Law, SCE which is registered in the
Republic shall not be bound upon the acts of its organs vis-a-vis third parties, where such
acts are outside the objects of the SCE, if it proves that the third party knew that the act
was outside those objects or could not in the circumstances have been unaware of it.

[Articles 47(2) of SCE Regulation]

According to article 18 of the Law and without limiting the provisions of article 8 of the
SCE Regulation, SCEs which are registered in the Republic are subject to the provisions
of the CSL as regards the categories of transactions that require authorization from the
supervisory organ to the management organ or the general meeting of members to the
administrative or the management organ or a decision of the administrative or
management organ.

[Articles 48(3) of SCE Regulation]

Subiject to article 19 of the Law, SCEs which are registered in the Republic prepare
their annual and, where applicable, the consolidated accounts under the International
Accounting Standards and are obliged within six (6) months from the end of each financial
year to make available to its members and the public copy of these accounts at its
registered office by paying an amount not exceeding the administrative cost of the copy.

[Articles 68(1) of SCE Regulation]

It should be noted that there are options granted by the Regulation that have not been
adopted by Cyprus. More precisely the options granted by articles 11(4), 12(2), 35(7),
40(3), 47(4), 50(3) have not been used.

According to article 21 of the Law, SCEs registered in Cyprus are entered in the register
kept by the Commissioner for the cooperative societies registered under the CSL.

Finally, article 10 of the Law specifies that the Commissioner keeps a registry in relation
to publications of documents as provided by article 12 of the Regulation.
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1.3. The designated Authority/ies as required for b

y article 78, par. 2, SCE Reg.

Article 5 of the Law designates the Commissioner of the Authority for the Supervision
and Development of Cooperative Societies (ASDCS) as the Competent Authority in
relation to the implementation of all provisions of the SCE Regulation within the Republic.

Pursuant to article 78(2) of the SCE Regulation each Member State is required to
designate the competent authorities for the purposes of Articles 7, 21, 29, 30, 54 and 73 of
the SCE Regulation. The table below lists the relevant articles of the Law.

Table 1

Regulation 1435/2003

Article 7

Article 21

Articles
29, 30 & 54

Article 73

Competent Authority

Commissioner
of the ASDCS

Commissioner
of the ASDCS

Commissioner of
the ASDCS

Commissioner
of the ASDCS

Law 159(1)/2006

Article 5 and
Article 9

Article 5 and
Article 11

Article 5

Article 5 and
Article 20

Cyprus has exercised (through articles 9 and 11 of the Law) the options granted by
Articles 7(14) and 21 of the SCE Regulation.

It is important to note that the decisions of the Commissioner of the ASDCS in articles
9, 11 and 20 of the Law (which adopt the provisions concerning articles 7(14), 21 and 73
of the Regulation) can be reviewed by a Competent District Court of Cyprus.

According to Article 23 of the Law, the Committee of the ASDCS has powers and
competences, including regulatory competences, with respect to SCE, that registered or
operating within the Republic for purposes of conducting any business, including business
of accepting deposits and other activities of a credit institution, business of electronic
money institution, investment services, insurance brokerage and management of trusts,
equivalent to the powers and competences that it has under the CSL or any other law in
relation to cooperative societies and organizations registered or operating in the Republic
under the CSL or any other law

Furthermore, article 24 of the Law provides that the Commissioner has powers and
competences, including competences for granting operating license and supervision, with
respect to SCE that registered or operating within the Republic, equivalent to the powers
and competences that it has under the CSL or any other law in relation to cooperative
societies and organizations registered or operating in the Republic under the CSL or any
other law

Subject to Article 25 of the Law, the Commissioner has also the power to impose
administrative fine that does not exceed €34.172 and in the case of repetition of the
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violation of an administrative fine that does not exceed €170.860, depending on the extend
of the violation, in case that it is ascertained that an SCE registered within the Republic or
any person who is a member of the administrative or management or supervisory organ or
employee of the SCE or any other person, violates any of the obligations imposed by the
provisions of the SCE Regulation or the Law.

1.4. Essential bibliography

i) Law 159(1)/2006, implementing Council Regulation (EC) No 1435/2003 on the
Statute for a European Cooperative Society, published in the Official Gazette of the
Republic of Cyprus on 15/12/2006, Issue no. 4102, Appendix 1, Part I, page 1701.

i) Law 160(1)/2006 adopting Directive 2003/72/EC supplementing the statute for a
European Cooperative Society with regard to the involvement of employees, published in
the Official Gazette of the Republic of Cyprus on 15/12/2006, Issue no. 4102, Appendix 1,
Part |, page 1710.

iii) Cooperative Societies Law of 1985 to 2009.

iv) Cooperative Societies Rules of 1987 to 2007.

v) All the above Laws and Rules are available in Greek at the website of the Authority
for the Supervision and Development of Cooperative Societies at www.cssda.qov.cy

2. A comment on the implementation of the SCE Regul ation in Cypriot
legislation

| believe that Cyprus has enacted the appropriate legislation governing the European
Cooperative Societies. The SCE Regulation and the SCE Directive were transposed in
Cyprus by way of Laws which, together with the Legislation applicable to Cypriot
Cooperative Societies, consist the legal framework for all SCEs registered in the Republic
of Cyprus.

By the accession of Cyprus to the EU, the Cooperative Societies Legislation has been
fully harmonized with the EU Directives on Credit Institutions. A working group established
by the ASDCS and the Cooperative Movement has an ongoing progress for the
simplification, coding and modernization of the Cooperative Legislation.

Although modernization of the Cooperative Societies Law is under way, this law, as it
stands today, is satisfactory for the registration and operation of cooperative societies and
SCEs in Cyprus.

Despite the above measures adopted by the Cypriot legislators, no SCEs have been
registered in Cyprus since today. The main reason for not establishing an SCE in Cyprus
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is the local character of cooperatives and the absence of a need for cross border activities.
It should be noted that there is no presence of Cypriot cooperatives in foreign markets.

It should also be noted that within the same period, no new national cooperatives have
been established due to the reason that the Cooperative Movement is already well
established in Cyprus after a century of operation.

The above conclusions were the outcome of the consultation with the representatives of
the three Bodies of the Cooperative Movement (Pancyprian Cooperative Confederation
Ltd, Cooperative Central Bank Ltd and Association of Secretary-Managers of Cooperative
Institutions of Cyprus).

Finally, | believe and it is also the opinion of the interviewees, that when cooperatives in
Cyprus start engaging in cross border activities there will probably be new companies
established by the cooperatives under the SCE Regulation.

3. Overview of the national Cooperative Law
3.1. Sources and legislation features

Cooperative Legislation

The operation of the Cooperative Societies in Cyprus is governed by the Cooperative
Societies Law of 1985 to 2009, the Cooperative Societies Rules of 1985 to 2007 and the
Cooperative Societies (Establishment and Operation of the Deposit Protection Scheme)
Rules of 2000 to 2009 (as regards cooperative credit institutions).

On the basis of the authorization granted by the CSL, the Committee of the ASDCS has
already issued several Regulative Decisions concerning issues that have been raised
under the CSL or have been designed to further comply with the EU Directives on credit
institutions.

Furthermore, the Commissioner of the ASDCS has issued in May 2008 a Directive to
the Cooperative Credit Institutions (“CCIls”) in accordance with article 59(4) of the
Prevention and Suppression of Money Laundering Activities Law of 2007.

By the accession of the Republic of Cyprus to the EU, the Cooperative Societies
Legislation has been fully harmonized with the EU Directives on credit institutions.

Cooperative Sector

The Cooperative Credit Sector constitutes the biggest sector of the Cooperative
Movement of Cyprus. Currently there exist 111 CClIs with limited or unlimited liability,
controlling about one fifth (1/5) of the market. CCls offer a full range of banking services
and are fully harmonized with the EU Directives.

There are also 81 non-credit limited liability cooperatives which operate in various
sectors (consumer, trading of agricultural products and services).
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All cooperative societies are shareholders-members of the Cooperative Central Bank
Ltd (CCB). Their number is reduced dramatically since 2005 (from 358 CClIs and 104 non
credit Cls) due to the on going efforts of merging.

CCls - EU Banking Directives & Central Body Arrangements

A five-year transitional period as from January 1, 2003 was agreed upon by the EU
within which all CCls would be compliant with the Banking Directives. Numerous
regulatory, structural and operational changes took place through the strong cooperation
between the ASDCS, the Cooperative Central Bank (CCB) and the Pancyprian
Cooperative Confederation, during the transitional period, ended 31/12/2007:

» the Cooperative Legislative and Regulatory Framework is fully harmonized with EU
Directives

«  CCIs’ mergers were successfully performed on a big scale and

« all arrangements for the establishment of the Central Body (CB) were completed.

As from 1.1.2008 the CCB has undertaken an additional role by becoming the Central
Body of CCls. CCls became affiliated to the CCB by applying the relevant provisions of
article 3 of the Directive 2006/48/EC regarding central body arrangements, whereby CCB
guarantees their obligations and the affiliated CCIs’ solvency and liquidity are monitored
on a consolidated basis. The affiliated CCls maintain their autonomy and independence as
separate legal entities. CCB as Central Body is legally empowered, in cooperation with the
Commissioner of the ASDCS, to issue instructions on concrete management issues, to
obtain information from all affiliated CCls and to monitor them as provided in the
Cooperative Legislation and the relevant Regulative Decisions issued by ASDCS. Also,
the CCB provides technical support, guidance and assistance to the affiliated CCls,
including support on internal audit, risk management and credit policy

The supervisory framework of the affiliated CCls is as follows:

« the affiliated CCls are supervised by their own supervisory authority (the ASDCS)
as stated in article 41D of the CSL;

e simultaneously, and according to article 35 of the Banking Law due to the reason
that CCB is also a bank, the affiliated CCls are subject to the provisions of the Banking
Law to the extent that this is considered necessary for the Central Bank of Cyprus to
exercise supervision on an aggregated basis. Therefore, the ASDCS has to provide the
Central Bank of Cyprus with all the necessary data and information regarding affiliated
CCls and will participate in joint on-site examinations of the affiliated CCls.

3.2. Definition and aim of cooperatives

According to Section 6 of the Cooperative Societies Law, a society may be registered
as a Cooperative Society if its objective is to promote the financial interests of its members
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in accordance with the cooperative principles, or is a society established with the objective
to facilitate the operations of such societies.

The "cooperative principles" stated above aim, by the application of the principles of
self-help, solidarity and helping one another, self-governing and self-supervising, the
improvement of the financial, social and educational position of the members of the
Cooperative Societies and the encouragement of the spirit of saving, the restriction of
usury and the proper use of credit [see section 6(3) of the CSL].

Further to the above and pursuant to section 6(4) of the CSL the cooperatives aim,
based on the principles therein, especially in the organization and promotion of farmer and
worker credit and agricultural development, more beneficial provision of necessary
equipment for farmers and workers, better use of the natural resources, more productive
exploitation of the immovable property, more suitable disposal of its products and their
security, development of industries supported by techno economic study, improvement of
the way of living, operation of social services concerning the housing and health and the
general improvement of the standard of living, social, educational and cultural standard of
their members.

Moreover, section 2 of the CSL defines the Cooperative Credit Institution as the
registered society, whose business is to receive deposits or other repayable funds from
the public, to grant credit for its own account or to provide electronic money services and
includes authorised cooperative credit institutions or credit institutions after becoming
affiliated with the Central Body or other registered societies which, at the date of
enactment of the CSL of 2003, carried on business that equates with the hereinabove
activities, or legal entities or associations of persons that have been established as
cooperative organisations in a state other than the Republic and that have the right to take
up within the Republic, the activities of a cooperative credit institution.

3.3. Activity

The Cooperative Societies Law does not contain any provisions which restrict any
Cooperative Society to carry on activities in any sector of the economy, provided that they
registered and obtain the necessary license under the relevant activity sector Law.

As mentioned earlier there are Cooperatives in Cyprus which operate in various sectors
such as the Credit Sector, Consumer, Trading of Agricultural Products and Services
Sector.

As regards the Cooperative Credit Sector, Part VI A (Sections 41A to 41JB) of the CSL
and Regulative Decisions provide a framework of minimum prudential standards
addressing issues such as:

* Licensing Conditions

e Minimum Capital
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e Capital Adequacy Ratio

e Organizational and Management Requirements

*  Exposure Restrictions

e Connected Lending Limits

e Prudential Reporting

*  On-site Examinations

e Administrative Sanctions

* Remedial Measures

It should be stressed also that the Annex of the CSL lists the activities and services that
a CCl can carry out in Cyprus.

As regards the transactions with non-members there are the following restrictions
relating to loans:

« Cooperative Societies that are not CCls may grand loans only to depositors on the
security of their deposits otherwise Commissioner's consent is required [see Sections
37(1) & 37(2) of the CSL].

« For the CClIs [in accordance with the provisions of section 37(3) of the CSL and
Rule 57A of the Cooperative Societies Rules] the Committee of the ASDCS has issued a
Regulative Decision (RAA 196/2005) concerning the granting of loans to non members by
CCls.

No other restrictions are included in the CSL. Each Cooperative Society has
transactions with members and non members based on their by-laws that are approved by
the Commissioner of the ASDCS.

3.4. Forms and modes of setting up

The registration of a society shall render it a corporate body by the name under which it
is registered, with perpetual succession, and with power to hold property, to enter into
contracts, to institute and defend actions and other legal proceedings, and to do all things
necessary for the purposes of its establishment (Section 21 of the CSL).

3.5. Membership

Pursuant to Section 8 of the CSL, members of a Cooperative Society may only be:

() natural persons over eighteen years of age living or owning real property within the
area of operations of the Cooperative Society and

(i) Cooperative Societies.

No society, other than a society of which a member is a cooperative society, shall be
registered under the CSL unless it consists of at least twelve persons, each of whom is

cooplgrﬁglggs O Euricse ' kal

TLer



Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

over eighteen year of age and are living or owning real property within the intended area of
operations of the society seeking registration.

According to Section 8(3) of the CSL, no society established for the purpose of
facilitating the operations of cooperative societies shall be registered unless at least five
cooperative societies are members thereof.

CSL provides that in specific cases (i.e. for agricultural products) members are obliged
to transact with the Cooperative Society. New members are accepted by the Committee of
Cooperative Society if they comply with the aforementioned membership requirements.

CSL does not contain specific provisions regarding investor members. However,
Section 7 of the CSL specifies that no member of a cooperative society, other than a
Cooperative Society may hold more than one-fifth of the share capital of the society.

3.6. Financial Profiles

The minimum_capital of a Cooperative Credit Institution is one million Euros [see
Section 41B(1)(a) of CSL]. For other types of cooperatives no minimum capital is required
except in cases where such requirement is provided by the relevant activities sector
legislation.

Share Capital of Cooperative Societies is variable only if there is an increase (new
members are obliged to acquire a share or shares in the society). According to Section
31A of the CSL, if a person ceases to be a member of a cooperative society for any
reason, a refund equivalent to the value of the shares acquired and held is not allowed and
therefore the ex member has to sell the shares to other existing or new members.

The provisions of the CSL (Section 41) concerning the distribution of profits are the
following:

(i) At least half of the net profits of every cooperative society with limited liability shall
be carried forward for the creation of a reserve fund. The remainder and any profits of past
years available may be divided among the members by way of dividend or bonus, or
allocated to any other fund constituted by the cooperative society.

(i) In case of a registered society with unlimited liability the whole of the net profits
shall be carried forward for the creation of a reserve fund and no distribution of profits shall
be made without general or special decision of the ASDCS, if it is a cooperative society
which operates as a CCl or without general or special order of the Minister of Commerce
Industry and Tourism, if it is any other cooperative society.

(iif) Any registered society, whether with limited or unlimited liability, may, following a
decision by the general meeting of its members, contribute to any charitable or public
purpose an amount not exceeding seven and half per cent of the total net profits of the
year
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Furthermore, Rule 24 of the Cooperative Societies Rules prohibits cooperative societies
to pay dividend on their paid-up share capital in excess of that specified in their by-laws.

In case of liquidation, Sections 49 of the CSL provides that the funds, including the
reserve fund, shall be applied first to the costs of liquidation, second to the discharge of
the liabilities of such society, and then to the payment of the share capital.

Furthermore, any surplus remaining after the distribution of the funds for the purposes
specified above shall not be divided among the members but such surplus shall be
available for the purpose or purposes described in the by-laws of the cooperative society
whose registration has been canceled, and, where no purpose is so described, shall be
deposited by the Commissioner in a bank or in a cooperative society and will be used as a
reserve fund (under the Cooperative Societies Rules) in when a new society will be
registered to operate in the same area.

Provided that, in case of liquidation of a cooperative society the members of which are
cooperative societies, any surplus may be divided amongst such cooperative societies in
such manner as described in the by-laws of the society whose registration has been
canceled.

Pursuant to the provisions of paragraph (b) of subsection (1) of Section 41G, the
Committee of the ASDCS has issued a Regulative Decision (RAA 59/2005) with regard to
the preparation and publication of the Annual and Consolidated Accounts of Cooperative
Credit Institutions. It should be noted that Cooperative Societies must prepare their annual
accounts in accordance with the International Accounting Standards. The annual accounts
of Cooperative Societies are audited by the Audit Service of Cooperative Societies as
prescribed by section 19 of CSL .

There are no specific provisions in CSL regarding the issue of financial instruments by
Cooperative Societies except the case of shares.

3.7. Organizational profiles

A Cooperative Society can have either a one-tier or a two-tier management structure. In
the one-tier structure, there is the General Meeting and the Committee while in the two-tier
there is the General Meeting, the Committee and the Supervisory Board. It is noted that
the Supervisory Board is appointed when provided by the by-laws of the Society (Rule 70
of the Cooperative Societies Rules). Today only few Cooperative Societies have
Supervisory Board.

According to article 15 of the Cooperative Societies Law, no member of any
Cooperative Society shall have more than one vote in the conduct of the affairs of the
society. (One member - One vote). Provided that, in the case of an equality of votes, the
Chairman shall have a second or casting vote.
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As regards the governance of CCls, the Committee of the ASDCS has issued, pursuant
to the provisions of Sections 15A and 41G(1)(e) of CSL, a Regulative Decision concerning
the Framework of Principles of Operation and Criteria of Assessment of Cooperative
Credit Institutions’ Organization Structure, Internal Governance and Internal Control
Systems.

The main objectives of the Regulatory Decision is to strengthen the general framework
of organizational structure and internal governance of the CCls as well as the upgrading of
the three basic functions of internal control, ie internal audit, risk management and
regulatory compliance.

Based on the Cooperative Societies Rules, the members of the Committee and of the
Supervisory Board must be members of the Cooperative Society.

3.8. Registration and control

The ASDCS is responsible for registering, winding up, regulating and supervising all
Cooperative Societies in Cyprus based on CSL and also for the licensing of CCls based
on Part VI of CSL. The Commissioner is the head of the ASDCS. He chairs the Committee
of the ASDCS, which is composed of the Commissioner and four other members all
appointed by the Council of Ministers for a term of five years. The Committee is
responsible for determining the strategy and policy of the ASDCS and for the regulation of
CCls according to specific provisions of the CSL.

Subject to the provisions of the Cooperative Societies Law and Rules, Cooperative
Societies in Cyprus has to be registered in the register of cooperative societies kept by the
Commissioner of the ASDCS.

The ASDCS is responsible for the registration, supervision and development of
Cooperative Societies in Cyprus. Three separate divisions have been established within
the ASDCS:

i) Regulation and Supervision of CCls

i) Supervision of Non-Credit Cooperative Societies

iii) Registration and Development of Cooperative Societies

The appropriate arrangements and measures have been taken in order to ensure that
no conflicts of interest and questions of accountability/liability arise.

3.9. Transformation and conversion

A Cooperative Society cannot be transformed or converted into a different legal form of
enterprise except into an SCE.
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3.10. Specific Tax Treatment

Pursuant to the Income Tax Law, the income of a cooperative society in relation to
transactions with its members is exempted from tax.

3.11. Existing draft proposing new legislation.

A working group established by the ASDCS and the Cooperative Movement has an
ongoing progress for the simplification, coding and modernization of the Cooperative
Legislation. Also an external legal expert has been appointed to proceed with the drafting
of the hill. The first draft of the bill has already been delivered to the ASDCS.

3.12. Essential bibliography

a) Legislation
i) Cooperative Societies Law of 1985 to 2009.

ii) Cooperative Societies Rules of 1987 to 2007.

iii) Regulative Decision 196/2005.

iv) Regulative Decision 441/2007.

All the above Laws, Rules and Regulative Decisions are available in Greek at the
website of the Authority for the Supervision and Development of Cooperative Societies at
www.cssda.gov.cy

b) Greek bibliography

(i) Cooperative Movement 1909 — 2006, Issue of the Pancyprian Cooperative
Confederation Ltd, Nicosia 2006

(i) Cooperative Movement, History — Education — Society, Issue of the Cooperative
Central Bank Ltd, Nicosia 2008

c¢) English bibliography
i) The Cooperative Movement in Cyprus, Issue of the Authority for Supervision and
Development of Cooperative Societies, Nicosia December 2004

4. The SCE Regulation and national Law on cooperati  ves

The Cooperative Movement in Cyprus has been offering services to the public for more
than a century. With the enforcement of CSL (1985) some gaps and other weaknesses
have been identified and therefore the law has been amended several times.
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No specific amendments have been made to the CSL due to the enactment of the SCE
Regulation.

The legal framework applicable to SCEs in Cyprus is satisfactory for their registration
and operation. The Cooperative Societies Law does not contain any provisions which
restrict any Cooperative Society to carry on activities in any sector of the economy,
provided that they registered and obtain the necessary license under the relevant activity
sector law.

The Co-operative Movement has been established in 1909 initially to face usury. The
special legal framework that has been established and the real needs that existed on the
island caused a rapid growth in the credit sector and subsequently to all other sectors.

The Cooperative Movement gradually became the most successful social institution
established in our country and its operation has marked economic and social development
for more than a century.

The people of Cyprus have consistently shown faith to the large socio economical role
of the Cooperative Movement through the years, which has offered services to public to
face difficulties, created positive effects to the society, contributed to the community, and
overall improved the living conditions.

As previously mentioned in part 2, the main reason for not establishing an SCE in
Cyprus is the local character of cooperatives and the absence of a need for cross border
activities. It is also noted that within the period after the enactment of the SCE Regulation
no new national cooperatives have been registered due to the reason that the Cooperative
Movement is already well established in Cyprus after a century of operation. | believe that
when cooperatives in Cyprus start engaging in cross border activities there will probably
be new companies established by the cooperatives under the SCE Regulation.

Finally it should be stressed that the differences between the legal framework of local
cooperatives in Cyprus and that of the SCEs are not so significant to result to the
formation of local cooperatives instead of SCEs.

5. Visibility of the cooperative sector and otherr  elated issues

The Authority for the Supervision and Development of Cooperative Societies, an
independent governmental authority, is responsible in creating a supportive environment
for the development of cooperative societies in Cyprus. The Authority for the Supervision
and Development of Cooperative Societies (ASDCS) was founded in 1935 and in
cooperation with the other cooperative bodies and societies promotes a long-term policy of
reorganization and modernization of Cooperative Movement. The amendment and
modernization of the Cooperative Societies Law, the training and strengthening of the
workforce of cooperative societies and the acquisition of modern technological means are
some of the main aspects of the reorganization and modernization policy that followed.
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(a) Better Legislation and Regulation

By the accession of the Republic of Cyprus to the EU, the Cooperative Societies
Legislation has been fully harmonized with the EU Directives on credit institutions. Also a
working group established by the ASDCS and the Cooperative Movement has an ongoing
progress for the simplification, coding and modernization of the Cooperative Legislation.
An external legal expert has been appointed to proceed with the drafting of the bill. The
first draft of the bill has already been delivered to the ASDCS.

(b) Education and Training

The Cooperative Credit Institutions’ (CCls) personnel participate in a number of
seminars with relevant subjects for the banking sector. These seminars are organised by
the Pancyprian Cooperative Confederation in cooperation with the ASDCS. Moreover, a
two year training program in “Business Administration and Economics” is provided to the
personnel of the CCls. The program is offered by the ‘Centre of Continued Education,
Assessment and Development’ (affiliated of the University of Cyprus) and coordinated by
the Pancyprian Cooperative Confederation in cooperation with the ASDCS. The aim of this
training program is to help the personnel of the CCls (especially the small CCIs) to
enhance their knowledge and improve their skills. Currently 108 cooperative employees
attended the course from September 2005

(c) Cooperative Societies’ Mergers

Following the harmonization process with EU Directives and generally the accession of
Cyprus to the EU, the Cooperative Movement has encouraged mergers of CCls to create
stronger and more competitive cooperatives. CCls’ mergers were successfully performed
on a big scale and the number of CCls has been reduced dramatically. Compared to 2005,
by the end of 2009 the total number of CCls was reduced from 361 to 112. Merged CCls
achieved critical mass and economies of scale, enjoy greater operational efficiency and
are more capable of establishing a suitable organizational structure, broadening product
range and risk diversification. To this end, CCIs’ ability both to comply with imposed
regulations as well as to deal with increased competition is significantly enhanced.

(d) Central Body — Cooperative Central Bank

As from 1.1.2008 the Cooperative Central Bank (CCB) has undertaken an additional
role by becoming the Central Body of CCls. CCls became affiliated to the CCB by applying
the relevant provisions of article 3 of the Directive 2006/48/EC regarding central body
arrangements, whereby CCB guarantees their obligations and the affiliated CCIs’ solvency
and liquidity are monitored on a consolidated basis. The affiliated CCls maintain their
autonomy and independence as separate legal entities. CCB as Central Body is legally
empowered, in cooperation with the Commissioner of the ASDCS, to issue instructions on
concrete management issues, to obtain information from all affiliated CCls and to monitor
them as provided in the Cooperative Legislation and the relevant Regulative Decisions
issued by ASDCS. Also, the CCB provides technical support, guidance and assistance as
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regards to the financial and administrative policies and procedures of the affiliated CCls,
including support on internal audit, risk management and credit policy.

(e) Fund for the Solidarity, Support and Development of Cooperative Credit
Institutions

Based on Cooperative Societies Law, the Cooperative Credit Sector set up a Solidarity
Fund in order to support Cooperative Credit Institutions which may face financial difficulties
with loans, grants and guarantees. All CCls are obliged to become members of the
Solidarity Fund. A Regulative Decision issued by the Committee of the ASDCS governs
the operation of the Solidarity Fund which has been established since January 1, 2008.
The Fund is governed by a 7 member Committee consisting of the Chairman- the ASDCS
Commissioner, the Vice Chairman- the General Manager of the CCB and 5 other
members (3 proposed by the Committee of the Pancyprian Cooperative Confederation and
2 by the Committee of the CCB) approved by the Commissioner.

(f) Computerized System

The project for the full computerisation of all CCls is completed. All CCls are now
connected to a central server.

The prospects of the Cooperative Movement of Cyprus, after a century of operation, is
to further enhance its socioeconomic role in the country, based on internationally accepted
cooperative principles and always taking into consideration the needs of people of low and
medium economic and social position.
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CZECH REPUBLIC

By Zdenék Cap

SuMMARY. 1. The implementation of Regulation 1435/2003 in Czech legislation. — 1.1. Source, time and modes
of implementation. — 1.2. Structure and main contents of the regulation. — 1.3. The designated Authority/ies as
required by art. 78, par. 2, SCE Reg. — 1.4. Essential bibliography. — 2. A commentary on the implementation
of the SCE Regulation in the Czech legislation. — 3. Overview of national cooperative law. — 3.1. Sources and
legislation features. — 3.2. Definition and aim of cooperatives. — 3.3. Activity. — 3.4. Forms and modes of setting
up. — 3.5. Membership. — 3.6. Financial profiles. — 3.7. Organisational profiles. — 3.8. Registration and control. —
3.9. Transformation and conversion. — 3.10. Specific tax treatment. — 3.11. Existing draft proposing new
legislation,. — 3.12. Essential bibliography. — 4. The SCE Regulation and national law on cooperatives.

1. The implementation of SCE Regulation 1435/2003 i n Czech legislation
1.1. Source, time and modes of implementation

In the Czech Republic, the Council Regulation (EC) No. 1435/2003 on the Statute for a
European Cooperative Society (the “Regulation”) as well as Council Directive 2003/72/EC
supplementing the Statute for a European Cooperative Society with regard to the
Involvement of Employees (the “Directive”) have been implemented by a single act, i.e. Act
No. 307/2006 Coll., On European Cooperative Society (dated May 23, 2006) effective as
of August 18, 2006 (i.e., as of the same day as both the Regulation and Directive). This act
has been amended two times to date, by Act No. 126/2008 Coll., Amending Certain Acts in
connection with Adoption of the Act on Transformations of Business Companies and
Cooperatives (involving specification of certain provisions relating to a new legal regulation
of transformation which was regulated by the Commercial Code in the past), and Act No.
227/2009 Coll., Amending Certain Acts in connection with Adoption of Act of Basic
Registries (involving only a formal legislative regulation).

In connection with the adoption of Act No. 307/2006 Coll., on European Cooperative
Society, also Act No. 308/2006 Coll., amending certain acts relating to adoption of Act
European Cooperative Society has been adopted.

The Czech Republic has thus fulfilled the requirements laid down by Section 78 (1) of
the Regulation.
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1.2. Structure and main contents of the regulation

Act No. 307/2006 Coll., on European Cooperative Society (the “SCE") is divided into
four parts. Part One thereof is broken down to nine chapters and provisions on the
Regulation are contained in Sections 1 to 36. Part Two is broken down to six chapters and
the provision regulating the involvement of employees of the SCE in decision-making of
the SCE are contained in Articles 37 to 98 (relating to the Regulation). Articles 99 and 99a
of Part Three contain transitional and delegating provisions. Part Four, Section 100
stipulates that this act stepped into legal force on August 18, 2006.

It is necessary to note that the Act on European Cooperative Society (the “SCE”) states
that the right to their own regulation granted to the Member States by different provisions
of the Regulation has been used in many cases (as it follows from the subsequent text
hereof). It is suitable to point out that (pursuant to Article 6, second sentence of the
Regulation) the possibility to state that the head office must be the registered seat has not
been used, as the Czech Republic keeps the unified regulation of the registered seat and
head office (the Regulation use the term “Administrative Headquarters” instead of the term
“Head Office") as this term is regulated generally for all the legal entities by Section 19c of
the Civil Code (under the said provisions, a legal entity shall have its head office at the
address of its registered seat; however, where a legal entity states as its seat a place other
than its head office, everybody can also refer to its head office; however, a legal entity may
not object that it has its head office at a different address with respect to a person who
refers to the seat registered in a public registry).

As to the own wording of the Act, we can state that Part One, Chapter 1, Sections 1 and
2 contain initial provisions and Article 2 (pursuant to Article 2 (2) of the Regulation) reads
that “A legal body the head office of which is outside of the territory of member states of
the European Union or other states forming the European Economic Area (the ‘Member
State’) may participate in the formation of an SCE provided that legal body is formed under
the law of a Member State, has its registered office in that Member State and has a real
and continuous link with a Member State's economy”. Liberal access in this matter could
be considered suitable because it follows from the national legislation that a membership
in a cooperative is not limited — the respective European regulation is stricter.
Concurrently, the application of Act 116/1985 Coll., on Conditions for Activities of
Organizations with a Foreign Element in the Czechoslovak Socialistic Republic, as
amended) has not been applied. This act fates from the period prior to the division of the
Czechoslovak Federation, thus prior to formation of the independent Czech Republic (this
act however is still relevant, and thus has not been abolished yet) — its wording however is
incompatible with the requirements of the Regulation.

Part One, Chapter Il, Sections 3 to 9 regulate the transfer of the registered seat of the
SCE. Section 3 (in connection with Article 7 (2) of the Regulation) reads that “The statutory
body of the SCE shall deposit a proposal for transfer of the registered seat in the
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Collection of Deeds of the Commercial Register and publish it in the Commercial Gazette.
The proposal for transfer of the registered seat may not be approved by the General
Meeting prior to two months after publication thereof in the Commercial Gazette”. In this
respect, it is suitable to state that a “Commercial Register” is a public list wherein statutory
particulars on entrepreneurs are registered by court; i.e. a court having local jurisdiction
according to the seat of a specific legal entity registers such an entity (such a legal entity is
incorporated only after its entry in the Commercial Register following its establishment),
and other particulars relating to this legal entity — such particulars are enumerated by rules
of law. A “Collection of Deeds” is a part of a file of each registered entity, and this entity is
obligated to deposit deeds set forth by rules of law into such a Collection of Deeds.
Particulars on entries in the Commercial Register are subsequently published in special
periodically issued publication called “Commercial Gazette”.

Significant in the light of consumer protection, Section 5 (1) reads (in connection with
Article 7 (7) of the Regulation) that “If, as a result of the transfer of the registered seat,
enforceability of claims has significantly worsened, the creditor of the SCE who submits
his claims within three (3) months from the day when the transfer proposal has been
published in the Commercial Gazette, has the right to request a sufficient security, unless
otherwise agreed with the SCE”".

Section 6 provides (pursuant to Article 78 (2) of the Regulation) that, in the Czech
Republic, a notary shall be the authority competent to issue a certificate within the
meaning of Article 7 (8) of the Regulation. It reads specifically that “The Notary issues a
certificate within the meaning of Article 7 (8) of the Regulation based on submitted deeds”.
In this connection, Section 8 specifies requirements of such a certificate. Section 7 of the
Act provides for a list of deeds to be submitted by an SCE to the notary for the purpose of
issuing the said certificate. This provision states that the “SCE shall submit the following
deeds to the notary:

a) transfer proposal;

b) a counterpart of a notarized record certifying a resolution of a General Meeting of
the SCE approving a proposal for transfer of the registered seat;

c) deeds proving that the following has been published:

1. transfer proposal;

2. notification for members and creditors of their right to inspect the specified
documents in the seat of the SCE;

d) report of the Board of Directors or Supervisory Board on reasons for transfer
proposal;

e) declaration of all the members of the Board of Directors and Control Committee or
Supervisory Board and Managing Director made in the form a notarized record to the
extent that:

1. They are not aware of the fact that a proposal for declaring invalidity of a resolution
of the General Meeting of the SCE or a lawsuit for determining invalidity of transfer of the
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registered seat or that all proceedings of such a kind were effectively closed or that all the
entitled persons waived such a right in a manner stipulated by a special law;

2. rights of all members and creditors determined by special rules of law have been
satisfied or secured, or an agreement on another settlement of mutual relations has been
concluded with such persons, or that they are not aware of the fact that somebody
asserted any right against the SCE, and

3. Any and all particulars and information provided to members, creditors and notaries
are complete and correct”.

In connection with Article 7 (11) of the Regulation, Section 9 of the Act sets forth that
announcements pursuant to Section 7 (11) of the Regulation is a basis for deletion of the
original seat of the SCE from the Commercial Register, without the court issuing a decision
on the merits.

Part One, Chapter lll, Sections 10 to 13 provide for the registration of the SCE in the
Commercial Register. Section 10 (1) (pursuant to Article 11 (1) firstly sets forth the duty of
the SCE which has or shall have its registered office in the Czech Republic to be
registered in the Commercial Register, and Section 10 (2) provides for a list of particulars
to be registered in the Commercial Register and refers to special acts governing
cooperatives. Section 11 (1) stipulates other particulars to be registered in the Commercial
Register with respect to an SCE having a two-pier system (particulars stating that a
member of the Control Committee temporarily performs the function of a Board member,
date of establishment and termination of authorization to temporarily perform the function).
Section 11 (2) states that “the particulars on the Board of Directors of a one-pier SCE shall
not be registered; the following shall be registered instead:

a) name, surname and residence or commercial name, registered office and
identification number of members of the Administrative Board:;

b) name, surname and residence of the Managing Director;

c) name, surname and residence of the authorized director or directors;

d) date of establishment and termination of the function of the Administrative Board’
Chairman

e) authorization of a member of the Administrative Board to perform the function of
the Chairman of the Administrative Board and period of such authorization;

f)  specification as whether the statutory body means the Chairman of the
Administrative Board or the Managing Director who is note the Chairman of the
Administrative Board;

g) manner in which the Administrative Board and statutory body act;

h) manner in which one or more authorized directors act”.

In the event that a member of the Administrative Board is a legal entity, Section 11 (3)
stipulates that also the name, surname and residence of the natural persons who will
perform rights and duties of a member of the Administrative Board on behalf of the legal
entity.
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Section 12 provides for a list of deeds to be deposited by the SCE to the collection of
deeds of the Commercial Register, except for deeds .set forth in the Regulation and deeds
set forth for cooperatives by a special act.

In connection with Article 13 of the Regulation, Section 13 sets forth that a court
maintaining the Commercial Register shall notify the Authority for Official Publications of
the European Communities of each fact contained in Article 13 of the Regulation, within
the timetable specified therein; the costs of such a notification made by the court shall be
borne by the state.

Part One, Chapter IV, Section 14 provides (pursuant to Article 11 (4) of the Regulation)
for certain provisions on a change to the statutes of the SCE. Section 14 (1) of the Act
stipulates that “the provisions of the SCE’ statutes which are contrary to the agreement on
manner and extent of the involvement of employees of the SCE concluded pursuant to this
act shall be invalid”. Section 14 (2) of the Act states “the statutory body shall put the
statutes in compliance with the agreement on manner and extent of the involvement of
employees of the SCE without undue delay after the inconsistence of the statutes with the
agreement on manner and extent of the involvement of employees of the SCE has been
found out; the General Meeting shall not decided on this issue, however in its next
meeting, members of the SCE however shall be informed about the extent and reasons for
the changes made.

Part One, Chapter V, Section 15 to 19 of the Act provides for the establishment of the
SCE through a merger. Section 15 of the Act reads (pursuant to Article 26 (2) of the
Regulation) that “ Expert opinion shall be prepared under the terms and conditions
stipulated by a special act for all the merging cooperatives jointly by two experts; the
experts shall prepare a joint expert opinion on the merger in this connection. A joint expert
opinion on the merger however shall not be permissible if so stipulated by the rules of law
of member state where certain merging cooperative has its registered office”.

Section 16 of the Act provides (pursuant to Article 28 of the Regulation) for protection
of those members who have opposed the merger. Section 16 (1) of the Act stipulates that
“A member of the cooperative which participates in formation of an SCE by merger, and
which has its registered seat in the Czech Republic, may terminate his membership in the
cooperative within thirty (30) days of the day on which the general meeting of the
cooperative approved the proposed project on establishing an SCE by merger, if he
participated in such a general meeting and failed to vote for approval of such a proposal. A
membership of the retiring member shall be terminated as of the date of delivery to the
cooperative on termination of his membership. A notice of termination must be in writing
and state the reason for such a termination. The termination of membership may not be
recalled”. Section 16 (2) of the Act provides for the case where the merges was decided
upon by an assembly of delegates as follows: “If the proposal according to Paragraph 1
has been decided upon by the assembly of delegates, a member who is not a delegate or
who failed to vote for approval of the proposal as a delegate, terminate his membership in
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the cooperative within ninety (90) days of the day on which the assembly of delegates
approved the proposal according to Paragraph 1”.

The issuance of a certificate pursuant to Article 29 (3) of the Regulation is governed by
Section 17 of the Act. The Act authorizes a notary to issue this certificate and reads as
follows:” The notary shall issue a certificate pursuant to Article 29 (3) of the Regulation
based on submitted deeds. The certificate shall be a public deed”. The requirements of
such the certificate are stipulated in Section 17 (2) of the Act.

Section 18 stipulates a list of deeds to be submitted by merging cooperative to the
notary. Certain additional provisions relating to certificate attesting to the completion of the
acts and formalities to be accomplished for registration an SCE formed by merger in the
Commercial Register, documents evidencing that the said requirements have been met,
formalities of the certificate and a possibility for the notary to refuse to issue the certificates
are set forth by Section 19 of the Act.

Part One, Chapter VI, Section 20 and 21 provides for a change of the cooperative’s
legal form to an SCE. Section 20 of the Act reads that “The Board of the Cooperative shall
deposit the project for the conversion of cooperative into an SCE to the Collection of
Deeds of the Commercial register and publish it in the Commercial Gazette with the time
limit stipulated by Article 35 (4) of the Regulation.” Section 21 of the Act states furthermore
that “The Court shall appoint an expert to certify that conditions stipulated by Article 35 (5)
of the Regulation have been respected by procedure stipulated by Act on transitions of
Business Companies and Cooperatives while Transiting the Legal Personality of the
Cooperative into a Joint Stock company”.

The authorization contained in Article 35 (7) of the Regulation (i.e., Member States
may make a conversion conditional on a favourable vote of a qualified majority or
unanimity in the controlling organ of the cooperative to be converted within which
employee participation is organised) has not been applied and this condition has not been
implemented as the Czech rules of law do not recognize any such participation of
employees in decision —making process in a cooperative (as opposed to a joint stock
company) and there is no reason to implement it.

Part One, Chapter VII regulates internal structure of the SCE: chapter VIl is furthermore
divided into two divisions. Sections 22 to 24 of Division 1 govern a two-pier systems and
states that the Czech legislation is fully sufficient in this respect. As the Regulation does
not allow (except for two deviations) for any separate arrangement, the national legislation
concerning an cooperative shall be applied pursuant to the subsidiary principle. Section 22
provides (pursuant to Article 37 (3) of the Regulation ) that: “A member of the Control
Committee who is temporarily authorized to perform the function of a member of the Board
of Directors shall perform the function only until the next General Meeting of the European
Cooperative Association to elect a new member of the Board of Directors; his
authorization to perform the function shall cease to exist as of this date”. Section 23
(according to Article 37 (2) of the Regulation) sets forth that “The statutes of the SCE may
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provided that members of the Board of Directors shall be elected and removed by the
General Meeting”. Section 24 of the Act sets forth a minimum number of members of the
Board of Directors and Control Committee of the SCE. Section 24 (1) of the Act (pursuant
to Article 37 (4) of the Regulation) specifies that “The Board of Directors of an SCE which
has its registered office in the Czech Republic shall have at least three (3) members”.

Section 24 (2) of the Act (pursuant to Article 39 (4) of the Regulation) specifies that
“The Control Committee of an SCE which has its registered office in the Czech Republic
shall have at least three (3) members”. With respect to the Control Committee, the
authorization laid down in Article 40 (3) of the Regulation to expand the authorization to
each member of the Control Committee vis-a-vis the Board of Directors has not been
applied because the existing domestic legislation is sufficient.

Chapter VII, Division 2 which is divided into five divisions regulates (pursuant to Article
42 (4) of the Regulation) a one-tier system . The one-tier system concept has been taken
over from the draft Commercial Code which has not been adopted yet. The one-tier
system has been formed pursuant to a so called Swiss Administrative Board system which
has been partially simplified for the purpose of inter-cooperative relations.

The provisions of Chapter 1, Sections 25 to 27 regulate the Administrative Board.
Section 25 (1) reads (pursuant to Article 42 (2) that “the Administrative Board shall have at
least three (3) members”. The provisions of Section 25 (2) specify that “Members of the
Administrative Board shall be elected and removed by the General Meeting”. Section 25
(3) deals with the event where a member of the Administrative Board is a legal entity — in
such a case, rights and duties arising from its membership in the Administrative Board
shall be exercised by a natural person authorized to do so.

Section 26 provides for participation in a meeting of the Administrative Board and a
possibility for one third of the members of the Administrative Board or the Managing
Director to request convocation of the Administrative Board’s meeting. The request must
indicate the agenda of such a meeting which may not be reduced against the will of
applicants. Section 27 regulates powers and duties of the Administrative Board, binding
character of their resolutions, stipulating also that “where there is a discrepancy between
resolutions of the General meeting and Administrative Board, the resolution of the General
Meeting shall prevails; rights of third persons acquired in good will shall not be affected
thereby”.

Division 2, Section 28 provides for position and powers and duties of the Chairman of
the Administrative Board and reads that “The Administrative Board may temporarily entrust
its member to exercise the function of the Chairman, if the Chairman of the Administrative
Board is temporarily disqualified to perform his function”.

Division 3, Section 29 regulates the position and powers and duties of the Managing
Director (pursuant to the Act on European Community). The Managing Director is the
statutory body of a one-tier SCE. The Managing Director is authorized to act the director
and manage the society’'s business. The provisions on Board of Directors of a
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cooperative, or general provisions of a statutory body of a legal entity shall be applied with
respect to the Managing Director mutatis mutandi, including terms and conditions for
performing the function, capacity to perform the function, responsibilities and liability for a
caused damage, remuneration and other rights and duties. The Chairman of the
Administrative Board may be elected the Managing Director; however the company’s
procurator may not be elected the Managing Director.

Division 4, Section 30 provides for possibility of the Administrative Board to appoint,
upon proposal of the Managing Director, one or more authorized directors, if not prohibited
by the Statutes. It reads concurrently that the authorized director may not be a member of
the Administrative Board, Managing Director or a procurator of the SCE. The
Administrative Board shall determine the extent of powers and duties of the authorized
director after a previous agreement with the Managing Director. Where more authorized
directors are appointed, each of them shall be independently entitled to manage the
cooperative’s business and act on behalf of the SCE independently, to the same extent as
the Managing Director, unless otherwise provided by the Statutes or a resolution of the
Administrative Board.

Division 5, Sections 31 and 32 provide for joint provisions on bodies of a one-tier SCE.
Section 31 of the Act provides that in case which are not governed by the Regulation or
Act on SCE, the provisions on the Board of Directors and Control Committee of an
cooperative which correspond, to the best possible extent, to nature and powers and
duties of such bodies shall apply to the position of the Administrative Board, its members
and Chairman, Managing Director and authorized director.

Part One, Chapter VIII, Sections 33 and 34 of the Act provides for winding-up of the
SCE by the court. Section 33 (1) reads, (pursuant to Section 73 of the Regulation) that
“Where the head office of an SCE which has its registered seat in the Czech Republic
shall be, at variance with the provisions of Article 6, first sentence of the Regulation,
transferred outside of the Czech Republic, the SCE shall without undue delay accept
certain of the remedies stipulated by Article 73 (2) of the Regulation so that the head office
is returned back to the Czech Republic”. Section 33 (2) (pursuant to Article 73 (3) of the
Regulation) provides that “Where a remedy is not effected within three (3) months from the
day on which the provisions of Article 6, first sentence of the Regulation has been violated,
the court may wind up the SCE even without an application, and order its liquidation. The
SCE shall be terminated as at the effective day of the court’s resolution”.

Concurrently, Section 33 (2) (pursuant to Article 73 (3) of the Regulation) provides that
“Prior to a resolution according to Paragraph 2, the court shall allow the SCE a time-limit
for a remedy which may not be shorter than 90 days and longer than 150 days. Upon
proposal of the SCE, this time-limit may be prolonged, however only once, and by sixty
(60) days as a maximum. The provisions of Section 34 are connected to the provisions of
73 (5) of the Regulation and reads that “5. Where it is established on the initiative of a
public body that an SCE has its registered office within the territory of another Member
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State is located in the Czech Republic, that body shall immediately inform the Ministry of
Justice which in turn shall without undue delay inform the respective body of the Member
State in which the SCE's registered office is situated.” This system has been used to
simplify the entire process.

The provisions of Part One, Chapter IX ,Sections 35 and 36 of the Act provide for a
change of a conversion of an SCE'’s legal form into an cooperative. In this case (in
connection with Article 76 (4) and 76(5) of the Regulation), there is a duty to publish
deeds relating to the draft terms of conversion, and the manner of appointing an
independent court expert is determined. Section 35 provides for a duty of the SCE’s
statutory body to deposit the project of a conversion of legal form into the Collection of
Deeds and publish it in the Commercial Gazette. The provisions of Section 36 provide that,
for purpose of appraising the assets of SCE which is being converted into an cooperative,
an independent expert shall be appointed by the court, in a procedure stipulated by a
special act for appointing expert in case of a transition of the legal form of a cooperative.

Part two of the Act which is divided into six chapters regulates (in connection with the
Regulation) the involvement of employees of an SCE.

Part two, Chapter 1, Section 37 to 42 lay down the initial provisions whereby the
employees’ right to be involved in decision-making on an SCE’s issues under the terms
and conditions set forth therein is declared and defied. Furthermore, these provisions
regulate the right to be provided information, define a participating legal entity, pays
attention to a subsidiary and controlling influence in such an entity, including definition of
the said subsidiary and branch, and reads also that “By transiting the SCE’s registered
office to or from the Czech Republic, the extent of involvement of the SCE’s employees
shall not be diminished”.

Part two, Chapter Il is broken down to five divisions and deals with the involvement of
an SCE’s employees. Division |, Sections 43 to 51 regulate the rules for forming and
composition of a special negotiating body, stets duties of the statutory body (or another
managing body) of the participating legal entities, election of members of the Negotiating
Committee and division of positions of the Negotiating Committee.

Division 2, Sections 52 to 55 regulates the rules of activities of and position in, the
Negotiating Committee of employees, including duties of bodies of the participating legal
entities in relation to the Negotiating Committee , possibilities of the Negotiating
Committee to invite experts to its negotiations, right to remuneration for performing the
function of a member of the Negotiating Committee, and prohibition of their discrimination
in connection with performance of their function.

Division 3, Sections 56 to 60 regulate rules for adopting resolutions by and negotiations
of the Negotiating Committee of employees. The Negotiating Committee may also decide,
by a resolution adopted by a statutory majority of votes, that negotiations on the manner
and extent of the involvement of employees of SCE shall not be opened, or that
commenced negotiations on the manner and extent of the involvement of employees of
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SCE shall be closed. The involvement of SCE’s employees shall be restricted to the right
to be provided information and negotiations to the extent set forth by legislation of that
Member State where the SCE has employees, and the provisions of Act on Committee of
Employees of the SCE shall not be applied (also, provisions o a special act on employees’
access to supranational information and negotiation shall not be affected thereby). Also, a
maximum period of time for negotiating the manner and extent of the involvement of SCE’s
employees and possibility to re-establish the Negotiating Committee, if at least ten
percent (10%) of SCE’e employees or their deputies so request in writing.

Division 4, Sections 61 to 66 regulate the agreement on the involvement of SCE’s
employees. This agreement must be in writing and basic requirements thereof are
determined.

Division 5, Sections 67 to 69 regulate procedure for the case when the agreement on
the involvement of SCE’s employees is not concluded.

Part two, Chapter Ill, Sections 70 to 72 regulate the involvement of employees in
decision-making on issues of an SCE when SCE has been formed without a legal
predecessor.

Part two, Chapter IV regulates the Employee Committee of an SCE and is broken down
into five divisions. Division 1, Section 73 to 75 contains basic provisions relating to the
right to information and negotiation, number of the Committee’s members and their
election.

Division 2, Sections 76 to 79 regulate the determination of members of the Employee
Committee, stating that the Employee Committee’s term shall be five (5) years from the
date of election to the Employee Committee, and one member of the Employee
Committee, shall be elected for each commenced 10% of employees of an SCE which are
employed in the same Member State, calculated out of the aggregate number of
employees of the SCE in all the Member States. Furthermore, it deals with the situation
where number of employees increases or decreased during the term of the Employee
Committee, including the Committee’s duty to inform the Management Board or the
Administrative Board and Managing Director on each change in the number of members of
the Employee Committee, reasons for this change, and whose membership in the
Employee Committee has been established or cancelled.

Division 3, Sections 80 to 85 regulates negotiations, powers and duties of the Employee
Committee, including its duty to adopt Rules of Procedure and possibility to form a
reduced Employee Committee consisting of no more than 3 (three) persons. Members of
the Employee Committee are not entitles to a remuneration for performing their function,
and any form of direct or indirect advantages, or direct or indirect discrimination of a
member of the Employee Committee in connection with his function is prohibited. The SCE
shall ensure the Employee Committee materially, financially and organizationally and shall
ensure conditions for its activities.
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Division 4, Sections 86 to 88 regulate the right to information. The SCE’s Management
Board or thee Administrative Board and Managing Director shall furnish to the Employee
Committee a report of all activities of SCE and its other prospects. The report must include
detailed particulars on the SCE's activities and position. The list of most important
particulars is set by the Act. It states furthermore that “The SCE’'s Management Board of
the Administrative Board and Managing Director shall provide the Employee Committee in
advance with a proposed agenda of each meeting of the Management Board and Control
Committee or the Administrative Board, copies of all documents submitted to the General
Meeting, and inform it about decisions adopted by all bodies and the SCE, or provide
copies of all minutes on such decisions”. Also, the SCE’s Management Board of the
Administrative Board and Managing Director shall inform the Employee Committee without
undue delay on all the facts which might adversely and in larger extent affect justified
interests of the SCE's employees. The Employee Committee shall then continuously
inform the SCE’s employees.

Division 5, Section 89 and 90 regulate the right to negotiations and state that the SCE’s
Management Board of the Administrative Board and Managing Director shall discuss with
the Employee Committee the report on all activities of SCE within reasonable time after its
submission, comprehensively and considering especially justified interests of employees
on keeping their jobs. Furthermore, Management Board of the Administrative Board and
Managing Director shall, without undue delay, grant a request of the Employee Committee
or, in urgent case, of the reduced Employee Committee, for convocation of a joint meeting
for the purpose of providing information and discuss matters which might have a significant
impact on employees; justified interests. Also those members of the Employee Committee
who represent employees directly affected by proposed measure of the SCE shall be
entitled to participate in meeting held upon request of the reduced Employee Committee
and all concluded meetings of the reduced Employee Committee.

Part Two, Chapter V of the Act, Sections 91 to 96 regulate the right of influence of the
SCE'’s employees in a manner and under the terms and conditions set forth in the SCE’s
Statutes in accordance with the Agreement on the Involvement (while complying with the
statutory terms and conditions). The SCE’s employees have the right of influence in the
same extent as in a cooperative which was transferred in an SCE. If the SCE was formed
otherwise than by transiting its legal form, the SCE’'s employees shall have the right of
influence in such extent as was the largest extent of influence of employees of any
participating legal entity, or to the extent which is the most favourable one of all the
participating legal entities. The SCE’' Employee Committee shall decide on posts in the
SCE’s Administrative Board or Control Committee that SCE’s employees are entitled to
held to be allocated to employees form the individual Member States, or on the manner in
which the SCE’ s employees to their representatives from the individual Member States
shall elect or recommend for election members of the Administrative Board and Control
Committee, or express their approval or disapproval with election of certain persons. The
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resolution shall be adopted by the Employee Committee proportionate to the number of
SCE'’s employees in the individual Member States to the aggregate number of SCE’s
employees in all the member states. Members of the SCE's Administrative Board or
Control Committee elected by employees have the same rights and duties as members of
the Administrative Board or Control Committee elected by the General Meeting.

Part Two, Chapter VI , Section 97 and 98 of the Act regulate common provisions
relating the SCE’s Employee Committee and also the right of influence of the SCE's
employees and specifies that such provisions shall only be used if the Act on SCE or the
Agreement on the Involvement so stipulate. It specifies further that if employees are
entitled to influence the composition of the SCE’s Administrative Board or Control
Committee and unless otherwise stipulated by the Act on SCE or the SCE’s Statutes
adopted in accordance with the Agreement on the Involvement, the provisions of special
act governing the election, removal, rights and duties of members of the Supervisory
Board of a joint stock company elected by employees shall be applied mutatis mutandi to
representation of employees in the Administrative Board or Control Committee, their
election, removal and their rights and duties. A member of the Administrative Board or
Control Committee elected by employees does t not have to be a member of an SCE.

Part Three of the Act contains transitional and delegating provisions and specifies
(pursuant to Article 1 and 77 of the Regulation) the denomination capital of SCE after
accession of the Czech Republic into the third phase of the European Economic and
Monetary Union (the capital should be primarily denominated in terms of Czech crowns,
but may also be denominated in EUROS) , and Section 99a specifies the authorization for
the Ministry of Justice to determined, by means of implementation regulation, which deeds
are to be submitted by a Czech participating cooperative to a notary to issue a certificate
on legality of accomplishment of formation of an SCE by merger.

Part Four, Section 100 of the Act specifies that the Act shall enter into legal force on
August 18, 2006 (in accordance with Article 80 of the Regulation).

On the whole, it is necessary to state that national cooperative legislation in the Czech
Republic (which has basically not been modified by the Directive) has not involved
participation of employees who are not members of a cooperative in decision-making of
the SCE. This has not changed with respect to national cooperatives (even so, the
cooperative’ employees are not discriminated against other employees, as their rights are
guaranteed by the Labour Code and other laws are not affected at all) and their
participation has been provided for solely with respect to SCE. In this relation, the
provisions of Section 37 (2) set forth that “The right of involvement in decision-making of
SCE means such procedures according to this act whereby SCE employees may directly
or indirectly influence decision-making of an SCE’s bodies.” Specifically, Section 37 (3)
sets forth that “the right to involvement means:

a) entitlement to be provided information and negotiate;
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b) entitlement to elect and be elected, appoint, recommend and agree and/or disagree
with the election and/or appointment of the members of the board of directors or the
auditing commission of a European Cooperative Society (i. e., the right of influence).

As it follows from the aforementioned, the aggregate legislation is based on this
principle.

1.3. The designated Authority/ies as required by ar  t. 78, par. 2, SCE Reg.

Regarding designation of the competent authorities within the meaning of Articles 78 (2)
of the Directive, it is necessary to state that this issue has been solved by the national
legislation of the Czech Republic by implementing the individual relating articles of the
Directive into Act No. 307/2006 Coll., On European Cooperative Society (as it also follows
from the information referred to above relating to the individual provisions of the act).

Specifically, in relation to Article 7 of the Directive, Section 6 of the act sets forth that, in
the Czech Republic, a notary shall be the authority competent to issue a certificate. Out of
entities which were considered suitable to issue such certificates, this power has been
vested in notaries, because they have the best qualification for this purpose (moreover, the
same is stipulated by the Act on European Cooperative Society.

In connection with Article 21 of the Directive, it is necessary to state that a possibility
given by this provision has not been applied in the Czech legislation, and thus no
competent authority within the meaning of Articles 78 (2) of the Directive has been
designated for this purpose.

The matter of designating authority authorized to issue a certificate attesting to the
legality of a merger within the meaning of Article 29 of the Directive is solved by Section 17
of the act. The same solution as in case of certificate attesting legality of a change of
registered office of SCE and this authorization granted to notaries.

In order to scrutinize the legality of establishment of SCE by merger within the meaning
of Article 30 of the Directive, Section 19 of the act provide for the competence of a notary.

Given the fact that the Czech legislation fails to regulate a possibility to convene the
members’ meeting of a cooperative (or the general meeting, as the case may be) by any
other body of competent authority outside if the cooperative (for example, by a state body
or authority), no body nor competent authority has been designated within the meaning of
Article 54 of the Directive.

In relation to Article 73 of the Directive (within the meaning of Article 78 (2) of the
Directive), two competent authorities have been designed, that is a court and the Ministry
of Justice of the Czech republic. Should a European Cooperative Society fail to remedy
the situation within three (3) months from the day on which the provisions of Article 6 first
sentence was violated, the court (the court maintaining the Commercial Register) may
cancel it even without an application and order that it be wound up. Moreover, should any
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public authority in the Czech republic find out that a breach of the Directive has occurred
on the part of SCE, it is obligated to advise thereof the Ministry of Justice the Czech
Republic. The Ministry of Justice shall in turn advise the state concerned about this fact.

1.4. Essential bibliography (only in Czech language )

Books:

Dvoréak, T. Cooperative Laws. 3rd Edition Prague : C. H. Beck, 2006.

Helesic, F. Cooperative Legislation in Advanced Europe and in this Republic Prague:
the Charles University, 1997.

HeleSic, F. European Cooperative Society. Prague:  Association of Housing
Cooperatives of the Czech Republic 2004.

HeleSic, F. Management of Cooperatives in the European Union Prague : Publishing
House Michélek, 2004.

HeleSic, F. General Issues of the European and Czech Cooperative Law Prague :
Housing Cooperatives of the Czech Republic Publishing House SEL, 2005.

Pokorna, J.; Kovarik, Z.; Cap, Z. and Collective. Commercial Code, Commentary.
Prague : Wolters Kluwer CR, a.s., 2009.

Articles:

Cap, Z. Position of Cooperatives in the World Pravni radce (Legal Advisor), 2000,
Article 11 page 27 et al.

Dvoréak, T. K To Hierarchy of Rules of Law Applicable to the European Cooperative
Society, Collection of Contributions from the International Cooperative Conference 2005,
JCU, June 1 through 2 2005 Tabor, pages 47 el al.

Helesic, F. On Development of Opinions In Drafting Statutes of the European
Cooperative Society. Pravnik (Lawyer), 2002, Article 5, page 558 et al.

HeleSic, F. On Legislation of the Involvement of Employees of a European Cooperative
Society ,. Pravnik (Lawyer), 2005, Pravnik (Lawyer), 2002, Article 11, page

1301 et al.

Nerudova D.; Neruda, R. European Cooperative Society in the Light of Practical
Issues Connected with Taxes and Law, Year 11, Article 7, pages 18 through 24.

Netusilova, P.: European Cooperative Society. Social Economics and Social
Enterprise, their Roots and Perspective

[CD-ROM]. Usti nad Labem : Univerzita J. E. Purkyné&, 2005, Part 1, pages 1 through
26.
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2. A comment on the implementation of the SCE Regul  ation in Czech legislation

In the Czech Republic, the implementation was carried out under the charge of the
Ministry of Justice. According to persons preparing the draft of the act (as stated in
explanatory report on this draft), the implementing of this Directive has been rather
complicated, both with respect to the content and stylistics. Maximum stress was therefore
put on precision and of the content and purpose of the act so as to comprehend and keep
the purpose of the Directive. Concurrently, partial experience gained in implementing the
Directive No. 2001/89 EC dated October 8, 2001 supplementing the Statute for a
European Cooperative Society with regard to the involvement of employees.

After drafting the act, in May 2005 inter-resort commentary proceedings were carried
out where also the cooperative movement applied its comments. Subsequently, the draft
act was introduced to the Government of the Czech Republic to be debated by the
government which approved its introduction to the Chamber of Deputies of the Parliament
of the Czech Republic, and the draft was introduced on October 26, 2005. Having been
debated thoroughly, the draft was approved by the Chamber of Deputies of the Parliament
of the Czech Republic on March 15, 2006 and, on March 17, 2006 the draft was submitted
to the Senate of the Parliament of the Czech Republic. There it became complicated
because on April 5, 2006, the Senate Legal and Constitutional Legislation Commission
recommended that the draft be rejected on the grounds that many senators disapproved,
according to their statement, to “a too large extent of the involvement of employees”,
designating it as “strong socializing aspect”. Disappointingly, they failed to realize that they
did approve such an involvement of employees in a case of the SCE. Eventually (in
connection with other proposals raised by other senators), this draft was debated by the
Senate of the Parliament of the Czech Republic, the amending proposal was maodified and
subsequently, on April 19, the draft act was returned to the Chamber of Deputies of the
Parliament of the Czech Republic to finalize the legislation process as amended by the
adopted amending proposal. The amending proposal requested that the entire part 1l of
the draft dealing with the involvement of employees should have been deleted. As it was
necessary to implement the Directive, the Chamber of Deputies of the Parliament of the
Czech Republic insisted that the draft should be approved in the wording submitted by the
Government of the Czech Republic. Subsequently, the Chamber of Deputies of the
Parliament of the Czech Republic outvoted the Senate of the Parliament of the Czech
Republic on May 23, 2006, and the draft was thus adopted (i.e., including the involvement
of employees). On May 25, 2006, the president of the Czech Republic was advised to sign
the draft, and he did so on June 1, 2006.

In spite of the aforementioned complications, the act was adopted in a timely fashion,
and in the wording complying with the requirements laid down by the implementation. On
the whole, it can be stated that the manner and extent of the implementation can be
considered satisfactory, though the legislation seems to be too complicated in certain
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issues (particularly in the light of the involvement of employees). This can be one of many
reasons why this form has not been applied in the Czech Republic to date.

3. Overview of national cooperative law
3.1. Sources and legislation features

To comprehend the basic legislation framework for the Czech cooperative system, we
deem it suitable to make a brief summary of its history. A long-term history of cooperative
legislation governing cooperative in the current territory of Czech Republic reaches as far
as to the second half of 19" century. This is when Act No. 70/1873 of the Imperial Code,
On Communities for Assisting Trades and Economy (later on called “On Gainful and
Economic Communities”) which is deemed to be the first act on cooperatives in the Czech
Republic had became effective in the former Austria-Hungary. Amended several times,
(and together with later legal rules relating to cooperatives) this act had been effective in
this territory until 1954 when it was abolished by Act No. 176/1954, On People’s
Cooperatives and Cooperative Organizations. Later on, Act No. 53/1954 was abolished by
Act No. 109/1964 Coll., Economic Code. Cooperatives were exempted from the Economic
Code in 1988 and governed by a separate Act No. 94/1988, On Housing, Consumption
and Production Cooperative System which, after many years, became the first law
separately governing legal relations of the non-agricultural cooperative system; it was soon
replaced by Act No. 176/1990 Coll., which was later on replaced by the Commercial Code.
The rules of law distinguished the individual types of cooperative according to their
activities (housing, consumption, production, agricultural and other; also cooperatives
providing services were included among production cooperatives and later on, also
cooperatives dealing with computer technology were included among other cooperatives).

Agricultural Cooperatives had been regulated separately since 1949, by Act No.
69/1949 Coll., On Individual Agricultural Cooperatives which was replaced by Act No.
49/1959 Coll., On Individual Agricultural Cooperatives; this Act was abolished in 1975 by
Act No. 122/1975 Coll. (amended by Act No. 111/1984 Coll.). Later on, this act was
replaced by Act No. 90/1988 Coll., which however was shortly abolished by Act No.
162/1990 Coll., which in turn was replaced by the Commercial Code later on. Presently,
the cooperative is regulated by the Commercial Code without distinguishing type of its
activities.

The temporary system of national cooperative legislation of the Czech Republic can be
comprehensively characterized to the extent that is vested in Act No. 513/1991 Coll. , the
Commercial Code as amended.
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A majority of requirements relating to position and activities of savings and credit
cooperatives (Cooperative Savings Banks) is regulated by a special Act No. 87/1995
Coll., on Savings and Credit Cooperatives, as amended.

Certain requirements relating to housing cooperatives and membership in such
cooperatives are governed by special provisions on lease of apartments of Act No.
40/1964, Civil Code, as amended. Another important rule of law influencing position of a
housing cooperative though not all cooperatives, only those providing for transfer of
apartments into the ownership of their members) is Act No. 72/1994 Coll ., on Ownership
of Apartments, as amended. This act stipulates particularly a manner of the cancellation of
membership in a housing cooperative in transferring a cooperative apartment into the
member’'s ownership, certain circumstances relating to settlement interest, as well as
prohibition to transfer the cooperative apartment to the ownership of a person other than a
member, if such a member is a natural person who is concurrently lessee of the
cooperative apartment.

Act No. 378/2005 Coll., on Support for the Construction of Cooperative Apartments
also relates only to certain cooperatives (those cooperatives which obtain or will obtain,
based on an agreement concluded with the State Housing Development Fund, support to
construct rental cooperative apartments). The Act sets forth special requirements relating
to statutes, terms and conditions of a membership of a future interested party and
economic activities of the housing cooperative, including dealing with its property.

In connection with the Council Regulation (EC) No. 1435/2003, On the Statute for a
European Cooperative Society and the Council Directive 2003/72/EC supplementing the
Statute for a European Cooperative Society with regard to the involvement of employees,
Act No. 307/2006 Coll., On European Cooperative Association was adopted in 2006.

In 2008 (effective as of July 1, 2008), fundamental changes relating to business
companies and cooperatives were implemented. Legal regulation governing transition of
both business companies and cooperatives (merger, division and change of legal form)
was exempted from the Commercial Code by amendment made by Act No. 126/2008
Coall., on Changing Certain Acts relating to Act No. 125/2008 Coll. , on Transformations of
Commercial Companies and Cooperatives.

Though only marginally at the present time, Act No. 42/1992 Coll. , Regulating Property
Relations and Settlement of Property Claims in Cooperatives as amended (as so called
Transformation Act or Act on Transformation of Cooperatives) deals with legal regulation
of cooperatives. This act provided for a certain remedy of property relations between
cooperatives created before January 1, 1992 and their members (that is, for most
cooperatives which performed their activities prior to political and social changes in 1989).
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3.2. Definition and aim of cooperatives

The definition and objection of a cooperative are contained in Section 221 (1) of the
Commercial Code which sets forth that “Cooperative is an association of unrestricted
number of persons united for the purpose of carrying out business activity or meeting the
economic, social or other needs of its members.”

As there exist certain problems from a practical point of view, (in relation to additional
rules of law), it has been necessary to lay down a definition of a housing cooperative.
Reasons for a separate definition of “housing cooperative” are particularly vested in the
provisions of Act on Ownership of Apartments (Act No. 72/1994 Coll.) relating to transfer of
apartment units from the ownership of housing cooperatives into the ownership of their
members, as well as in the provisions of Civil Code relating to lease of cooperative
apartment and connected issues. The “housing apartment” is separately defined by the act
in Section 221 (2) as “A cooperative which provides for the housing needs of its members
is a housing cooperative.” This definition which in principle is based on the cooperative’ s
subject matter was additionally included in the Commercial Code by an amendment
implemented by Act No. 370/200 Coll., effective as of January 1, 2001, and particularly
arises from judicial decisions of the Supreme Court. As failing to contain more specific
definition of the contents or character of compliance with the housing needs, this definition
however is not particularly apt. The said definition is to be understood to the extent that a
housing cooperative is only such a cooperative whose main (or exclusive) purpose is
meeting the housing needs of its members. Importance of this definition is particularly
significant in case of disputes relating to membership in a housing cooperative and relating
rights and obligations of its members, or their heirs, as well as rights and obligations
connected with lease of a cooperative apartment (as legal relations arising from lease of a
cooperative apartment are otherwise governed by numerous special provisions governing
lease of an apartment in Civil Code). Otherwise, a separate definition of the terms
“cooperative apartment” does not bring in a divergent legislation regarding its legal
relations in the Commercial Code (as opposed to the general legislation relating to a
cooperative), except for Section 230 — transfer of rights and obligations connected with a
membership in a housing cooperative based on agreement (contract) where this transfer
may not be restricted by bodies of the cooperatives in any manner whatsoever, and except
for the provisions on transition of a housing cooperative (according to Section 178 of Act
No. 125/2008 Coll., On Transitions of Business Companies and Cooperatives) setting forth
that, in domestic merger of housing cooperatives, all the participating cooperatives,
terminating and acquiring cooperatives must only be housing cooperatives. Cooperatives
other than housing ones are not allowed to participate in such transactions.

A separate type of cooperatives is monetary cooperatives styled: “druzstevni zalozna,”
credit union “Spofitelni a Gvérni druzstvo,” or “spofitelni druZzstvo” or “Gvérni druzstvo”
(credit cooperative bank”). This cooperative is defined in Section 1 (2) Act No. 87/1995
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Coll. which sets forth that “Credit union is a cooperative that, in order to support
management of its members, performs financial activities which mean particularly
receiving deposits and providing credit, guarantees and monetary services in different
forms.” It therefore involves a cooperative formed for the purpose of carrying out business
activities and meeting economic needs of its members; many significant variations from
common regulation of a cooperative laid down in the Commercial Code are however set
forth by the aforementioned law.

3.3. Activity

The Commercial Code considers each cooperative to be an entrepreneur (even though
a cooperative does not pursue business activities, it is always registered in the
Commercial Register); activities of cooperatives are however neither specified nor limited
by the Commercial Code. The Commercial Code presumes that a cooperative can be
formed for various purposes. As all other legal entities, a cooperative is entitled to perform
business activities (or to pursue other activities) in all areas, provided that it has all the
required permits. There exist certain exceptions where certain activities are allowed by
another act only subject to certain terms and conditions, particularly if such an activity is
allowed only for a certain form of a business entity. The most obvious case is bank which,
according to the Act on Banks must have a legal form of a joint stock company (a credit
union is an autonomous type of financial institution; credit union is a cooperative, however
it must comply with numerous requirements typical for the banking sector). According to
temporary legislation governing the insurance system, a cooperative could perform
activities as an insurance company (however not as a reinsurance company). Certain
regulation imposed on activities of cooperatives involves also the requirement set forth by
the Act No. 378/2005 Coll., On Support for the Construction of Cooperative Apartments
setting forth that statutes of a housing cooperative which is supposed to obtain support for
construction of cooperative apartments from The State Housing Development Fund shall
specify scope of activities and business activities only within the framework set forth by
this act (the act thus distinguishes scope of the cooperative’s activities and its business
activities). Specifically, Section 12 (1) sets forth that “Scope of activities of a housing
cooperative which is receiving support may only be as follows:

a) bodyizing preparation and carrying out or ensuring the construction of cooperative
apartments with support according to this act, construction of cooperative apartments
other that those hereunder or other buildings to be owned by the housing cooperative,
including relating acquisition of lands, structures or apartment buildings to be owned by the
housing cooperative;

b) activities connected with lease of cooperative apartments built with support
hereunder for members of such cooperative, furthermore lease of cooperative apartments
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other that hereunder, non —residential premises or roof space, space on curtain wall or
other similar space of an apartment house;

c) ensuring administration, operation, maintenance, repairs, restructuring,
modernization and other alterations to structures owned by housing cooperative;

d) ensuring administration of other property owned by the housing cooperative;

e) providing and ensuring performances connected with the use of apartments and
non-residential apartments in apartment houses owned by the housing cooperative and
entering into relevant agreements to ensure such performances.”

Additionally, Section 12 (2) sets forth that “Scope of business activities of a housing
cooperative which is receiving support may only be administration of real estate and
connected activities performed on the basis of an Agreement for Users of Units,
Association of Owners of Users or Housing Cooperatives.”

The scope of business activities of a credit union is absolutely specifically laid down by
Section 3 of Act No. 378/1995 Coll. and is based on activities of cooperative in its position
as a financial institution.

3.4. Forms and modes of setting up

Under Czech legislation, as it follows from Section 224 and 225 of the Commercial
Code (governing establishment of a cooperative) and Section 225 of the Commercial Code
(governing incorporation of a cooperative), establishment and incorporation (legal
existence) of a cooperative consists of two phases.

Section 224 (1) of the Commercial Code sets forth that “A constituent meeting is
required for the establishment of a cooperative.” The act furthermore provides for
competence of the constituent meeting, its course and role of a notary present in the
constituent meeting; the holding of a constituent meeting is a mandatory condition for
establishing a cooperative.. Specifically, Section 224 (2) sets forth that “The constituent
meeting specifies the registered basic capital of a cooperative (i.e. that part of the basic
capital which is entered in the Commercial Register, as opposed to business companies
where the unchangeable registered capital is entered in the Commercial Register; the
basic capital of a cooperative is changeable because a cooperative is “an association of
unrestricted number of persons”, “approves the statutes and elects members of the board
of directors and auditing commission.” Section 224 (3) provides that prior to deciding on
the aforementioned issues. “The constituent meeting shall elect its chairman; until the
chairman is elected, the meeting shall be presided by the person who convened such a
meeting.” Furthermore, the provisions of Section 224 (4) set forth that “The constituent
meeting shall adopt resolutions by a majority of persons attending the meeting” and “an
applicant for membership may withdraw his application immediately after voting on the
statutes, if he voted against their adoption.” According to the provisions of Section 224 (5)
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of the Commercial Code, “constituent meeting results in the establishment of a
cooperative, if the applicants for membership in the cooperative undertook obligation to
make membership contributions amounting to the stipulated amount of the registered
basic capital.” The basic membership or initial contribution shall be paid within fifteen (15)
days from the day on which the constituent meeting was held to a determined member of
the board of directors in a manner specified by the constituent meeting. Due to legal
certainty, the provisions of Section 224 (6) of the Commercial Code provide that
“Proceedings of the constituent meeting shall be certified by a notarized statement whose
annex shall be a list of members attending the meeting and the amount of their individual
membership contributions. A notarized statement shall be made on resolutions of the
constituent meeting approving the statutes. This notarized statement shall also contain the
approved wording of such statutes.”

There exists a certain practical problem to the extent that legislation governs the
establishment of a cooperative only from a certain phase that is from the holding of a
constituent meeting. Numerous activities however have to be pursued in preparing the
constituent meeting. It is particularly necessary to agree upon fundamental requirements
relating to the purpose of the future cooperative (purpose for which it is to be established,
scope of activities or business activities etc.). Also it is necessary to prepare draft statutes
to be submitted to the constituent meeting for its approval, election of the cooperative’s
bodies and other requirements relating to the bodyization of the constituent meeting.
Though it is obviously impossible for the law to specify details for the preparation of the
constituent meeting, it would be suitable to specify this proceeding at least generally,
within this provision (for example by stipulating requirements for holding the cooperative’s
constituent meeting). The cooperative is actually the only legal entity governed by the
Commercial Code which is established only by its constituent meeting, i.e. without
agreeing on Memorandum of Association, or executing a Founding Deed (which would
however not be applicable for a cooperative, as it is impossible for a cooperative to be
established by a sole person). This is not influenced by the fact that the statutes of a
cooperative are identified to be a certain type of a Memorandum of Association. A
cooperative may not be established only by adopting the statutes (adoption of the Statutes
is only one requirement necessary for establishment of a cooperative in its constituent
meeting). Certain additional conditions are explicitly set forth for establishment of a Credit
union by Act on Credit Union. Particularly, it is necessary to obtain a permit of the Czech
National Bank for establishment and activities of a credit union; however, a “capital”
amounting to at least 35 million Czech Crowns shall be paid prior to filing an application for
this permit.

According to Section 225 (1) of the Commercial Code, “A cooperative shall be
incorporated as of the day on which it is entered in the Commercial Code.” Prior to filing an
application for such an entry, at least half of the registered basic capital must be paid. The
provisions of Section 225 (2) provide that “The application for entry in the Commercial
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Register shall be submitted by the board of directors.” The application shall be signed by
all the members of the board of directors. According to Section 225 (3) of the Commercial
Code, a counterpart of a notarized statement on resolution of the constituent meeting and
a counterpart of a notarized statement on resolution of the constituent meeting of the
cooperative approving the statutes of the cooperative, statutes of the cooperative and a
document evidencing the payment of the specified amount of the registered basic capital
shall be attached to the application for the entry in the Commercial Register.”

3.5. Membership

Basic legislation of membership in a cooperative is laid down in Section 227 et al. of the
Commercial Code. These provisions govern both persons who are eligible for membership
in a cooperative, and the individual manners of the establishment and cancellation of
membership in a cooperative, including terms and conditions of transfer of rights and
duties of a member.

According to Section 227 (1) of the Commercial Code, “Both natural persons and legal
entities may become members of a cooperative. The statutes may specify that
membership in the cooperative must be connected with employment in the cooperative, in
which case only an individual (natural person) who has finished compulsory school
attendance and has reached 15 years of age may become a member of the cooperative.”
The provisions of Section 227 (2) specify the manners in which membership is
established, setting forth that “Membership in a cooperative commences (i.e. is
established) on fulfiiment of the conditions ensuing from law and the statutes

a) upon establishment of the cooperative, as of the day of formal incorporation of the
cooperative;

b) during the existence of the cooperative, based on written application for
membership in the cooperative;

c) transfer of membership or

d) any other manner set forth by law”.

At the present time, another manner of establishment of membership in a cooperative is
laid down, inter alia, by the provisions of Section 232 (4), where a legal successor of a
legal entity assumes all the rights and duties of former member. Another case of
establishment of a membership by law occurs when members of a cooperative dissolved
by a merger become members of the acquiring cooperative (Section 244 (2) of Act No.
125/2008, On Transformation of Commercial Companies and Cooperatives), or when
members of a divided cooperative become members of the acquiring cooperative (Section
64 (2) of Act No. 125/2008, On Transformation of Commercial Companies and
Cooperatives).
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Furthermore, the provisions of the Civil Code relating to the lease of a cooperative
apartment shall be applied similarly to membership in a housing cooperative connected
with lease of a cooperative apartment. This involves specifically transfer of a natural
persons’ membership in case if inheritance pursuant to Section 706 (3) and 707 (2),
sentence third and fourth of the Civil Code.

As regards membership in a housing cooperative which receives support to built
cooperative apartments according to Act No. 378/2005 Coll., the statutes must regulate
also certain requirements for membership according to Act on Support for the Construction
of Cooperative Apartments. Specifically, provisions Section 10 (1) thereof set forth that
“Only a natural person of legal age if he agreed to pay an additional membership
contribution determined by the statutes amounting at least to 20% of the costs for
acquisition of a cooperative apartment whose lessee such a person is to be, for the
purpose of financing construction of cooperative apartments with support hereunder, shall
be eligible for membership of a cooperative receiving support; the member does not have
to be of legal age if his membership was established by transfer of membership rights and
obligations by the inheritance®: A legal entity, however only another housing cooperative,
may become a member thereof only if the other housing cooperative agrees to perform
activities for the cooperative whose member it shall become specifically laid down by act
on support of construction of cooperative apartment, specifically if it agrees to ensure,
based on approval of a meeting of members the following:

a) requirements connected with establishment and incorporation of a housing
cooperative receiving support,

or

b) activities connected with reparation and bodyization of construction of apartments
with support hereunder, or activities connected with administration of real estate owned by
the housing cooperative which is receiving support, and also other requirements within the
scope of activities of a housing cooperative which is receiving support.

Also, special provisions of Act on Credit unions shall be used for membership in a credit
union. For this case, the special act sets forth in Section 2 (1) that “A credit union shall
have at least thirty (30) members.” According to the original wording of the Act on Credit
unions, only a natural person was eligible for membership in a credit union. This restriction
was abolished later on (in 2004) and at the present time, both natural person and legal
entities may become members of the credit union. On top of this, a special group of
members has been introduced into a credit union, “members with qualified participation.”
i.e. those whose participation in the registered capital or voting rights of a credit union
amounts to at least 10%, or those who can significantly influence management of the
credit union.

Membership in certain cooperatives is subject to performing work for the cooperative.
Section 227 (3) of the Commercial Code sets forth that: “Where the statutes require that
an employment relationship is a condition of membership in the cooperative, and unless
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anything else ensues from the statutes, membership commences on the day which is
agreed as the first day of employment, and terminates on the day when the employment
relationship comes to an end.”

A significant condition for establishment of membership is payment of the basic
membership contribution. The statutes may state that a payment of a specifically
determined part of the basic membership contribution styled initial payment suffices for
establishment of membership. Membership cannot be established prior to payment of this
initial membership, as the provisions of Section 227 (4) stipulate that “Membership cannot
be established prior to payment of an initial contribution.”

Legislation regarding of membership is specified by law generally; the provisions of
Section 227 (5) of the Commercial Code provide that “Detailed regulation of membership,
its establishment and termination is regulated by the statutes.”

According to Section 229 (1) of the Commercial Code, at the time of duration of a
cooperative, “A member may transfer his rights and duties to another member of the
cooperative, unless this is ruled out by the statutes. An agreement on transfer of
membership rights and duties to another person is subject to approval by the board of
directors. The statutes may lay down the grounds for precluding such a transfer; a member
may appeal to the members’ meeting in the event of a negative decision by the board of
directors. On approval by the board of directors or members’ meeting, an applicant
becomes a member of the cooperative with the same rights and duties as the member
from whom these rights and duties were transferred.”

Concurrently, Section 229 (2) of the Commercial Code stipulates that: “The statutes
may provide for circumstances in which the board of directors may not withhold its
approval of the transfer of membership rights and duties, or in which approval by the board
of directors is not required.”

Separate legislation relates to a housing cooperative. The provisions of Section 230 of
the Commercial Code provide that “The transfer of rights and duties connected with
membership in a housing cooperative, if such transfer is based on an agreement (a
contract), is not subject to approval by the cooperative’s bodies. The rights and duties
arising from membership are transferred to the transferee (i.e. the person acquiring
membership) when a contract on transfer of membership is presented to the cooperative
concerned, or at a later date specified in the contract. Consequences identical to those
following from presentation of a contract on transfer of membership take effect when a
cooperative is notified in writing of transfer of membership by the transferor and when it
receives the transferee’s written consent to his membership.”

Effective as of August 1, 2009, credit union has been regulated separately. Until that
time, transfer and devolution of membership right and duties were not admissible
(according to a special act).

At the present time, Section 4 (2) of the Act on Credit Unions sets forth that:
“membership rights and duties (hereinafter, the “membership rights”) shall pass to legal
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successor of a member who died or ceased to exist. Membership of legal successor by
passage of membership rights shall not be established if legal successor is not a person
eligible for membership in a credit union.” Furthermore, the provisions of Section 4 (3) set
forth that “Division of membership rights of a member who died or ceased to exist is not
admissible in passing to legal successor.” According to the provisions of Section 4 (4) of
the Act, a member of the credit union shall “be entitled to transfer membership rights to
another person. If only membership rights from additional membership contributions are
involved in such a transfer, such rights may be transferred only to the credit union’s
member. An agreement on transfer of membership rights to an acquirer is subject to
approval of the board of directors of the credit union. Unless a later date is stated in the
agreement on transfer of membership rights, the acquirer obtains the transferred
membership rights by resolution of the board of directors on approving the agreement on
transfer of membership rights. If transfer of membership rights is subject to a prior
approval of the Czech National Bank, the acquirer may not obtain the transferred
membership rights until the day on which the approval of the Czech National Bank is
granted.” The said approval is required provided that the acquiring member would obtain a
qualified participation in the credit union or would increase his qualified participation in
such a manner that he would reach limits specified by law.

The individual reasons for termination of membership in a cooperative are specified by
the provisions of Section 231 (1) of the Commercial Code which read that: “Membership is
terminated by a written agreement, on withdrawal of one’'s membership, expulsion,
adjudication of a bankruptcy order against a certain member’'s property, dismissal of a
bankruptcy order due to such member’s lack of assets (property), and final ruling imposing
an order to levy execution to seize a member’s rights and duties in the cooperative, a writ
of execution to seize a member's rights and duties in the cooperative (issued under a final
ruling) or on dissolution of the cooperative.”

It can be added to termination of membership in a cooperative by declaring bankruptcy
with respect to the member’s property that, according to Section 206 (1) clause j) of the
Insolvency Act, also the rights and other property values valuable in money belong to the
property estate in the Czech Republic (thus, they belong to property determined to be
sued to satisfy the debtor’s creditors) and, according to Section 228 clause d) of the
insolvency act, also the exercise of membership rights and duties of a cooperative’'s
member is deemed to be the dealing with the estate. The membership is terminated ex
lege because of the day on which bankruptcy is declared. The cooperative is not informed
of this fact (it is only possible to verify it in the bankrupt's register), however a member as
debtor is informed thereof, as documents are delivered to his own hands according to
Section 138 (1) of the Insolvency Act.

Should a membership in a cooperative be terminated on the grounds of a rejection of
insolvency proposal due to lack of the member’s property, the insolvency court shall reject
the insolvency proposal due to lack of property if it follows from the list of the debtor’s
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property and investigation made by the insolvency court that the debtor’s property shall not
be sufficient to cover the costs of insolvency proceedings and, should the debtor’s
creditors have been invited by a notice to communicate data on the debtor’s property and
his legal acts over which invalidity or ineffectiveness could be declared, and no debtor’s
property nor his acts were discovered.

Should the membership be cancelled due to an order to exercise decision according to
Section 320 (1) of the Civil Procedure Code, the exercise of this decision effects a claim of
the liable member arising from his right to the settlement share, or from the right to
liquidation remainder, if the cooperative has adjudicated liquidation at the time that when
the exercise of the decision has been ordered. This applies also to the case of issuance of
an execution order to effect membership rights and duties after legal effectiveness of a
resolution to order execution.

Furthermore, the provisions of Section 231 (2) of the Commercial Code set forth that “If
a bankruptcy order on a certain member’s property is cancelled due to reasons other than
discharge of the resolution to distribute the estate or a lack of assets (Note 1), his
membership shall be renewed; if the cooperative has paid a settlement share to such
member, he must refund it to the cooperative within two months of the day when the
bankruptcy order was cancelled. The same shall apply if an order to levy execution or a
writ of execution against a member’s rights and duties in the cooperative is stayed by a
final ruling (judgment) under other statutory provisions.”

If membership is cancelled due to member's cancellation of his membership, the
provisions of Section 231 (3) set forth that “In the case of membership withdrawal,
membership terminates within a period laid down in the statutes, but no later than six
months after the day when a member notified the managing board in writing of his
withdrawal.”

Furthermore, Section 231 (4) of the Commercial Code provides that “A member may be
expelled if, despite of warning, he repeatedly breaches his member’s duties, or for other
serious reasons laid down in the statutes. An individual may also be expelled if under a
final judgment he is sentenced for a deliberate criminal act against the cooperative or one
of its members. Unless the statutes specify otherwise, it is the board of directors which
decides on the expulsion of such a member and communicates its decision in writing to
him. The expelled member may appeal to the members’ meeting against the decision to
expel him. Should the right of appeal not be asserted within three months of the day when
the member learned or could have learned of the decision to expel him, such right shall
expire.”

Concurrently, the Commercial Code provides in Section 231 (5) for court protection of
the expelled member to the extent that “The court, acting upon a petition from the member
to whom the decision relates, shall rule on the matter; if the resolution of the members’
meeting contradicts statutory provisions or the statutes, the court shall nullify the
resolution. The right to file a petition with the competent court shall extinguish if such
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petition is not filled within three months of the members’ meeting which confirmed the
member’s expulsion, or if the members’ meeting was not duly convened as of the day
when the member could have learned of the holding of the members’ meeting which
confirmed his expulsion, but no later than one year after the day when the members’
meeting was held.”

In Section 231 paragraph 6, the Commercial Code foresees situation where a petition
for invalidating a resolution of the member’'s meeting on expulsion of a member due to a
challenge whether or not such a resolution was adopted. This may happen either through
a proposal to the extent that the alleged resolution was not adopted by the member's
meeting since it did not vote on it, or through a proposal to the extent that the content of
the alleged resolution does not conform to the resolution which was adopted by the
member’s meeting. Also in this case the petition may be filed with the court within three (3)
months from the day on which the member has learned of the alleged resolution. An
objective period of one (1) year from the day on which the member’s meeting was held has
been however determined in this case as well. Should there exist doubts as to the actual
holding of the member’s meeting which should have adopted the resolution confirming the
expulsion of a member while discussing his appeal, the period for filing the petition with
court shall commence as of the day of the alleged holding of such a meeting. Unless the
petition is filed within the prescribed period of time, the right to file the proposal shall
extinguish, and the alleged resolution of the member’'s meeting on expulsion shall be final
and effective. Furthermore, in both the mentioned cases, subject-matter of the petition is
not conflict of the resolution of the member's meeting with the rules of law or statutes, as
provided in Section 5, but the fact that the alleged resolution has not been adopted at all,
or that the alleged resolution stated in minutes fails to correspond to the resolution which
was actually adopted by voting in the member's meeting.

Section 232 of the Commercial Code deals with termination of a member who is a
natural person upon his death, along with the heirs’ possibility to apply for membership in
the cooperative and connected requirements, and furthermore termination of membership
or legal succession in case of winding up of a member who is a legal entity. The provisions
of Section 232 (1) to 232 (3) relate only to a natural person, specifically termination of the
natural person’s membership upon his death and connected requirements. Though this
provision relates to manners of the cancellation stipulated in Section 231, it is concurrently
a special manner in the light of legal facts on which the termination or devolution of
membership is based. On the one hand, a member's heir is entitled (not obligated) to
apply for membership, and, on the other hand, the cooperative is only entitled (not
obligated) to grant this application; due to this reason, it is set forth that the law or statutes
may determine such cases where the cooperative may not refuse the heir's membership.
Particularly, only the board of directors can decide this matter by law. Furthermore, also
cases where the board of directors’ approval is not requested for acquisition of
membership rights and duties might be specified by the statutes or by virtue of law.
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Disregarding whether or not such a case is involved where the board of directors may not
refuse the heir's membership, or a case where the Board of Director's approval is not
requested for acquisition by heir of membership rights and duties, membership shall be
established only on the basis of an express declaration of the heir's will to become a
member of the cooperative (i.e., based on his application).

Membership of an heir in a housing cooperative is governed somewhat differently.
Section 232 (2) of the Commercial Code provides that “Approval of the board of directors
is not required in an heir acquired rights and duties connected with membership in a
housing cooperative.” We can state that the terms used by the Commercial Code and Civil
Code as regards a housing cooperative are not unified; the Commercial Code mentions
devolution of rights and duties connected with membership in a housing cooperative,
whereas the Civil Code mentions devolution of membership for the benefit of an heir who
acquired membership interest. Certainly, devolution of membership absolutely means
devolution of “rights and duties connected with membership in a housing cooperative”
according to Section 232 (2) of the Commercial Code; moreover, also passage of the
lease of an apartment is expressly referred to. It can be concluded that the Civil Code sets
forth both passage of membership, and passage of the lease of a cooperative apartment
because it does not expressly follow from the provisions of the Commercial Code that the
right to lease a cooperative apartment is a part of the rights and duties connected with
membership in a housing cooperative (such a regulation may however be contained in the
statutes of the housing cooperative).

Furthermore, the provisions of Section 232 (3) of the Commercial Code set forth that
“An heir who did not become a member of the cooperative has the right to a settlement
share of the member whose membership terminated.”

Separate regulation for a member who is a legal entity is contained in Section (4) of the
Commercial Code, which sets forth that “The membership of an entity in a cooperative
terminates when such entity goes into liquidation, or if it is under a bankruptcy order or on
its dissolution. Where an entity has a legal successor, the latter assumes all the rights and
duties of the former member.”

3.6. Financial profiles

A cooperative is a legal entity which is obligated by law to create basic capital and have
it entered in the Commercial Register; however, the cooperative does not enter the
aggregate amount of its basic capital in the Commercial Code, but its value determined by
the statutes (usually lower that the aggregate value of the basic capital) called by the act
as “registered basic capital.” The reason is both an open membership, and thus variable
number of members during the existence of the cooperative, and related variable amount
of the basic capital. The provisions thus distinguish between “the basic capital” and
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“registered basic capital” and set forth the minimum amount of the capital to be entered in
the Commercial Register (i.e., the minimum amount of the registered basic capital). A
special legal term for the registered basic capital has thus been introduced for a
cooperative which is not known in legislation governing business companies, or legislation
governing other legal entities.

Specifically, the provisions of Section 223 (1) of the Commercial Code provide that
“Registered capital of a cooperative consists of all the membership contributions that the
members agreed to pay.” The law does not specify type of membership contributions; the
basic capital does not include only basic membership contributions, but also other
membership contributions, if allowed by the statutes. Furthermore, Section 223 (2) of the
Commercial Code provides that “The statutes (in Czech “stanovy”) shall specify the
amount of registered capital to be entered in the Commercial Register (“registered basic
capital’, also referred to as “recorded basic capital’; in Czech “zapisovany zakladni
kapital”). The amount of registered basic capital may not be less than CZK 50,000.”

The provisions of Section 223 (3) specify the basis of a member’s property participation
in a cooperative as follows “Membership is conditional on payment of a membership
contribution as determined by the statutes (referred to as a “basic membership
contribution”; in Czech “zakladni ¢lensky vklad”), or payment of a certain part of the basic
membership contribution laid down in the statutes (referred to as an “initial membership
contribution”; in Czech “vstupni vklad”).”

Furthermore, subject to the provisions of Section 223 (4) of the Commercial Code, “If
the statutes so admit, members of the cooperative may undertake to pay additional
contributions in order to increase their capital interest in the cooperative under the
conditions set out in the statutes.”

As the amount of the initial membership contribution is not determined by law, it only
depends on the cooperative which amount shall be laid down by the statutes. If the
statutes do not admit additional membership contributions, the basic capital shall be
formed only by initial membership contributions. If the cooperative is concurrently
established only by a minimum number of natural persons, i.e. by five (5) members, initial
membership contributions of each of them shall amount to at least CZK 10,000 ( then the
amount of the registered capital and the registered basic capital would be identical; this is
admissible as the number of members may not be lower than the statutory minimum
number). The basic capital however may be for example CZK 100,000 or more. In such a
case, it might be difficult for certain members to pay the initial membership contribution in
one payment, and they could not become members until payment of the membership
contribution. This is why an initial contribution has been determined by law as a part of the
basic membership contribution which has to be paid so the membership could be
established. The initial contribution may however be applied to a specific cooperative only
if the cooperative’s statutes so provide, concurrently setting forth its amount. This amount
should thus allow for at least one half of the registered basic capital to be paid prior to
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registration of the cooperative in the Commercial Register. The entire amount of the basic
membership contribution as determined by the statutes (i.e., difference between the
amount of the initial contribution and basic membership contribution) must be paid within
three (3) years, unless a shorter period of time is determined by the statutes according to
Section 223 (6). This provision concurrently sets forth that “A member must pay up his
membership contribution over and above his initial membership contribution, within three
years, unless the statutes provide for otherwise. The statutes may also specify that the
cooperative’s members must pay the unpaid amounts of their contributions prior to their
maturity, if the members’ meeting decides (passes a resolution) that it is necessary
because of a loss suffered by the cooperative.”

The provisions of Section 223 (5) of the Commercial Code also admit in- kind
contributions as follows "Nonmonetary contributions are appraised in the manner laid
down in the statutes, or as agreed by all the members (applicants) on the formation
(founding) of the cooperative.”

The registered basic capital of credit unions is governed in a special manner. According
to Section 2 (2) of the Act on Credit unions, the minimum registered basic capital amounts
to CZK 500,000. Concurrently, to acquire permit for credit union’s activities, according to
Section 2 (3) of the Act on Credit union, an amount of at least CZK 35 000 000 has to be
paid; this amount consists of basic capital, or the risk fund and reserve fund, if such funds
were created upon establishment of the credit union.

The manner of property settlement upon termination of membership is generally
governed by Section 233 and 234 of the Commercial Code. The provisions of Section 233
(1) set forth that “Where membership terminates during the existence of the cooperative,
the member has the right to receive a settlement share.” According to Section 233 (2) of
the Commercial Code, “A member’s settlement share is determined on the basis of the
ratio of his paid-up membership contribution, multiplied by the number of his completed
years of membership in the cooperative, to the sum of all members’ paid-up membership
contributions, multiplied by the number of their completed years of membership.” The law
determines the basis for calculating the settlement share in Section 233 (3) as follows:
“The equity capital of the cooperative according to the financial statements for the year in
which the membership of a particular person terminated shall be decisive for computing a
settlement share. When computing a settlement share, resources in the indivisible fund
shall not be taken into account and, if the statutes so specify, resources in other secure
(reserve) funds shall also not be included in such computation. Contributions made by
members whose membership was of less than one year’'s duration prior to the day at
which the ordinary financial statements are drawn up shall not be taken into account.” The
due date for payment of the settlement share is laid down in the provisions of Section 233
(4): “A settlement share is payable within three (3) months after approval of the financial
statements for the year in which membership was terminated. An entitlement to a share in
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profit exists only for the period during which the person concerned was a member of the
cooperative.”

The manner of calculating the settlement share is stipulated by law in a supportive way,
as this involves directory provisions according to Section 233 (5). Thus the statutes of a
cooperative can choose the specific manner of calculating the settlement share
accordingly to the specific situation of the cooperative. It thus depends only on the
cooperative’s decisions whether or not the manner laid down by law will be used (by
reference to this provisions or its inclusion in the cooperative’'s statutes), or if the
cooperative shall use its own manner of calculating the settlement share.

Furthermore, the provisions of Section 234 (1) of the Commercial Code stipulate that “A
settlement share is paid out in cash. The statutes may specify that, if the membership
contribution to the cooperative consisted partly or wholly of a transfer of title to real estate
from the member to the cooperative, the member may ask for the return of the real estate
in the value recorded in the books of the cooperative at the time of termination of his
membership. If his settlement share is less than the value of the returned real estate, the
acquiring member must pay the difference to the cooperative in cash. The statutes may lay
down that a similar procedure shall apply when the membership contribution was provided
in kind (other than real estate). The cooperative is accountable to the member if it
manages the cooperative property in a manner which would render such return
impossible.”

The provisions of Section 234 (2) of the Commercial Code stipulate further that: “The
entitlement [pursuant to subsection (1) above] to the return of agricultural land contributed
to the cooperative pertains to the member even if the statutes do not specify an
entitlement of this kind.”

At any time, the settlement share of a cooperative upon termination of membership
during the existence of the cooperative must be distinguished from a possibility, if any, to
return additional membership contribution (or its part) or to return additional property
participation (or its part) during the membership, the statutes so explicitly specify.
Legislation governing of the said property participations in a cooperative laid down by the
Commercial Code does not exclude that possibility to return this property participation
could be regulated by the cooperative's statutes (as opposed to the basic membership
contribution which cannot be returned during the existence of membership and which
might only be decreased by amending the statutes), it being understood that the additional
membership contribution (or additional property participation in the cooperative’s business
activities) would not have to exist during the entire existence of membership. If the statutes
admit that such forms of a member's property participation (or their parts) in the
cooperative could be returned during the existence of membership (which is actually
admitted by the statutes of many cooperatives), these facts must then be sufficiently
regulated, for example along with the procedure for filing application by a member for
return of his additional membership contribution (or its part) or his additional property
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participation in the cooperative’s business activities (or is part) during membership in the
cooperative. It follows from the aforementioned that, should the statutes provide for the
possibility for a member to be paid back additional membership contribution (or its part) or
additional property participation in the cooperative’s business activities (or is part) upon his
request, it does not mean settlement according to Section 233 of the Commercial Code
and neither this provision nor provisions of the statutes governing the settlement share
shall be applied; this only involves a decrease of the aggregate amount of the member's
property participation in the cooperative exclusively subject to the respective provisions of
the cooperative’s statutes. Provided that this possibility is not regulated by the
cooperative’s statutes, the cooperative’s member is not entitled to be paid back additional
membership contribution (or its part) or additional property participation in the
cooperative’s business activities (or is part) during the cooperative’ existence. Possibility
back to be paid back additional membership contribution (or its part) cannot be admitted
by statutes of a housing cooperative provided that the member participates thereby in
acquisition of an cooperative apartment (or a house with cooperative apartments), no
matter if the cooperative constructs such apartments or purchases them.

As a majority of provisions of the Commercial Code on settlement share (as mentioned
above) are directory rules, numerous cooperative actually use the possibility to arrange
their statutes in their own way. It is necessary to point out that is not possible to determine
an inadequately long period of time for the maturity of the settlement share, as such a
provision would be contrary to “good manners” according to the Civil Code. In connection
with court decisions, it is to be pointed out that seven (7) or ten (10) year period was
deemed to be an inadequate period of time payment of the settlement share.

The time limit for payment of the settlement share in a housing cooperative is
specifically governed by the provisions of Section 714 of the Civil Code in case of
termination of membership connected with extinguished lease of a cooperative apartment.
According to this provision, a member may seek return of his membership share only after
he has vacated the cooperative apartment. The time limit is determined by the
cooperative’s statutes and commences on the day following the day on which the former
member has vacated the cooperative apartment. Should the statutes fail to determine the
time limit for payment, the settlement share would be payable upon request after the
cooperative apartment has been vacated. Furthermore, Section 25 of Act on Ownership of
Apartments contains a special provision providing for a manner of the settlement share
different from the provisions of Section 234 (1) of the Commercial Code. Specifically, the
provisions of Section 25 of the Act no Ownership of Apartment admit that a housing
cooperative and its former member (whose membership terminated upon transfer of the
housing unit to his ownership) can agree that the settlement share will not be paid in
money; for example, the owner of the unit — former member of the cooperative may be
able to acquire another property from the cooperative equal to the value of his settlement
share.
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The Act on Credit unions regulates the settlement share separately. The provisions of
Section 4c of the Act on Credit unions set forth that its calculation is similar to that
governed by the provisions of Section 232 (2) and 232 (3) of the Commercial Code. The
only difference is that in case of credit unions this is a mandatory legislation.

A highly significant institute and exclusive and extremely specific matter in cooperative
legislation an indivisible fund; it is an institute which does not exist in other legal entities in
the Czech legislation. In practical matters of a cooperative or in expert discussions, the
nature and of the reserve fund of a business company and related legislation are
sometimes compared with the indivisible fund of a cooperative; though there is certain
similarity, it is impossible to disregard differences, particularly those concerning the
purpose and manner of authorized use of the said funds. The indivisible fund is often
identified as one of the specific feature of a cooperative, emphasizing its importance for
the cooperative’s stability. The provisions of Section 235 (1) set forth that “Upon its
incorporation, the cooperative must create an indivisible fund in an amount of no less than
10% of its registered (basic) capital. This fund shall be supplemented by adding no less
than 10% of the cooperative’s annual net profit, until it reaches an amount equal to one
half of registered (basic) capital of the cooperative. The statutes may determine that such
cooperative’s indivisible fund shall attain a higher proportion of registered capital or that
other securing (reserve) funds shall be established.” It is however necessary to add that
should the value of such additional securing funds be deducted when establishing the
value of the equity capital for the purpose of calculating a settlement share (in accordance
with Section 233 (3) of the Commercial Code), the statutes must expressly so provide. As
regards restricted use of the indivisible fund, the provisions of section 235 (2) of the
Commercial Code state that “The indivisible fund may not be distributed among members
during the existence of the cooperative.” Should the cooperative violate its duty to create
an indivisible fund (or the prohibition to distribute such fund among its members during the
existence of the cooperative), this failure would, in connection with Section 257 (1) clause
d) of the Commercial Code, be a reason for the winding up of the cooperative and its going
into liquidation.

Credit unions are governed differently and the provisions of Section 235 of the
Commercial Code shall not apply to them, as the Act on Credit unions contains specific
provisions regarding mandatory funds to be created by the Credit union (specifically, the
risk fund and reserve fund), provisions that the statutes can specify that higher risk fund
and reserve fund be created, and that other funds may be created, where appropriate.

The Commercial Code also admits the possibility to distribute profit created by the
cooperative among its members. This possibility however must be based on the respective
provisions of the cooperative’ statutes allowing distribution of profit (or its part) among
members of the cooperative. Generally, the mandatory provisions on distribution of profit
assume that reaching profit (and thus its subsequent distribution) is not objective of
existence and activities of each cooperative. It consequently depends only on the statutes
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it they allow for distribution of profits also among the cooperative’s members (the statutes
may concurrently determine manner of the distribution of profit other than the mandatory
one). Specifically, Section 236 (1) of the Commercial Code set forth that “On approving
ordinary financial statements, the member’s meeting shall decide on the amount of profit to
be distributed to the members).” The statutes may also expressly determine that profit
reached by a cooperative shall not be distributed among its members (this may particularly
apply to housing cooperatives or cooperative of social character). Concurrently, it follows
from the wording of Section 226 (1) clause d) that profit may not be distributed amount the
members even if the statutes fail to mention distribution of profits among its members at
all; the necessary provision of the Statutes cannot be replaced by a resolution of the
member's meeting. When it comes to determination of the specific amount to be
distributed, the law entrusts the cooperative’s member’'s meeting to do so; concurrently, it
is not excluded for the statutes to determine the maximum part of profit which could be
distributed among the members. The law concurrently specifies the manner of calculating
the amount of a member’s share in profits to be distributed in a supportive manner in a
case where the cooperative does not arrange this issue in its statutes. The provisions of
Section 236 (2) of the Commercial Code lay down that “Unless the statutes provide for
otherwise, a certain member’s share in the total distribution profit is computed on the basis
of the ratio between the amount of his paid-up contribution and the amount of the paid-up
contributions of all members. The share of members whose membership in the decisive
year was less than one year shall be curtailed on pro rata basis.” Furthermore, the
provisions of Section 236 (3) provide that “The statutes or, if the statutes so admit, the
members’ meeting may determine another method of computing a member’s share in the
total profit to be distributed among the members.” The provisions of Section 239 (4) clause
d) relate to determination of the member’'s meeting exclusive powers. The cooperative's
statutes thus play a significant role in the manner of distribution of profits; the provisions of
Section 226 (1) clause f) (together with the provisions on settlement of loss, if any) are
basic provisions of the statutes which are mandatorily stipulated therein.

Special Act on Support for Construction of Cooperative Apartments significantly
deviates from the general principle laid down by the Commercial Code under which profits
can be distributed among members of the cooperative (should the statutes so stipulate).
Section 12 (2) of this Act provides that the statutes of a cooperative which is receiving
support from the State Housing Development Fund to build cooperative housing must
contain provisions pursuant to which the reached profit is not distributed among members
and is to be used solely for activities connected with the construction and ensuring
administration and operation of constructions owned by the housing cooperative.

As regards credit unions, the Act on Credit unions specifies in Section 9 (1) that “Profit
can be distributed among members of a credit union. A member’'s share in profit is
determined by proportion that the membership contribution bears to the aggregate sum of
all the membership contribution as of the balance day of the annual financial statements.
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The member's meeting shall, on negotiating the annual financial statement, adopt
resolution on determination of profits to be distributed among the members, while taking
into account a part of profits to be used for settlement shares. The provisions of The
Commercial Code on distribution and use of profit created by a cooperative shall not be
applicable.”

3.7. Organizational profiles

Two levels of bodies of a cooperative are specified by the Commercial Code. On the
one hand, they involve mandatory bodies (i.e., to be established mandatorily by law,
though with certain exceptions laid down by law), on the other hand facultative bodies (i.e.,
established pursuant to the statutes to meet the cooperative’s needs). Except for certain
exceptions, the cooperative's bodies are traditionally collective bodies and only the
cooperative’s members are eligible to be such bodies’ members. The cooperative’s bodies
can be classified as bodies consisting of all the cooperative’s members (such as members’
meeting, pr other bodies determined by the statutes — for example, partial members’
meetings), elected bodies, particularly collective ones (board of directors, auditing
commission or other bodies determined by the statutes — for example, commission for care
for members, assembly of delegates or members’ self governing bodies in objects owned
by housing cooperatives), or one-member bodies) to be elected from the midst of the
cooperative’s members. There can also exist appointed bodies (other bodies determined
by the statutes — for example different working commissions), providing however that the
statutes provide for their creation by appointment and determine concurrently who is
entitled to appoint such body and terms and conditions for such as appointment.

The basic cooperative’'s bodies are specified in Section 237 which reads that “A
cooperative has the following bodies:

(a) the members’ meeting (i.e. general meeting);

(b) a board of directors;

(c) an auditing commission;

(d) other bodies established under the statutes.”

As regards membership in the cooperative’s bodies, the provisions of Section 238 (1)
read that “Only members of a cooperative who are over the age of 18 and representatives
of legal entities that are members of the cooperative may be elected to cooperative bodies;
the provision of Section 244a and of special rules of law governing election of members of
the auditing company by employees shall not be affected thereby. Election made contrary
to this provision shall be invalid.” The provisions of the said Section 244a shall be applied
if, according to the respective provisions of Act on Transformation of Commercial
Companies and Cooperatives in case of over-border merger, the employees of the
acquiring cooperative (who however are not members of the cooperative) are entitled to
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elect a member or several members of the auditing commission of the cooperative.
Furthermore, the provisions of Section 238 (2) stipulate that “If a legal entity is a member
of a cooperative, it must authorize an individual to act for it in the cooperative’s bodies.”;
the power of attorney must be in writing. The proxy on the basis of a power of attorney
shall meet the same conditions as if he were a member of the elected body of a
cooperative in persons, apart from the membership in the cooperative, and he may not
grant anther power of attorney for this purpose to a third person.”

The issues connected with the position and powers of the members’ meeting of a
cooperative, including basic requirements relating to convocation and holding of, voting at
and minutes of the members’ meeting are laid down in the provisions of Sections 239 to
242 of the Commercial Code.

According to the provisions of Section 239 (1) of the Commercial Code, “The supreme
body of a cooperative is the meeting of the members of the cooperative” for which a
legislative abbreviation “members’ meeting” has been implemented by law. The provisions
of Section 239 (2) stipulate that “The members’ meeting is convened within a period laid
down in the statutes, but at least once a year. The convening of the members’ meeting
must be communicated to the members in the manner specified in the statutes. A specific
matter shall be included by the board of directors in the agenda of the members’ meeting if
so requested by one-third of the cooperative’s members, the auditing commission or three
delegates.”

A group of at least three delegates belongs to persons entitled to submit the demand, if
the cooperative’s statutes provide for establishment of assembly of delegates.

According to the provisions of Section 239 (3) of the Commercial Code, “A members’
meeting must be convened if at least one-third of all members of the cooperative or the
auditing commission so demand in writing, as well as in other cases provided for in the
statutes. Where a cooperative’s board of directors fails to convene a members’ meeting to
be held within 40 days of delivery of an application to that effect, a person, who is
authorized in writing by the persons or an body having applied for a members’ meeting to
be convened, is authorized to convene it. The members of the board of directors are jointly
and severally liable to provide such person with a list of the cooperative members, or
delegates, on this person’s request.”

According to Section 239 (4): “The powers of the members’ meeting include the
following: (a) alternation of the statutes; (b) election and dismissal of members of the
board of directors and the auditing commission; (c) approval of the ordinary financial
statements; (d) decisions on the distribution and use of a profit, or on the manner of
payment of a loss; (e) decisions to increase or reduce the cooperative's registered
(recorded) basic capital; (f) decisions on fundamental questions of the future development
of the cooperative; (g) decisions on a merger by the formation of a new entity, a merger by
acquisition, a division or another winding-up of the cooperative or conversion of its legal
form; (h) decisions to sell or lease an enterprise or on other important property
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transactions; (i) decisions to sell or other property-related instructions concerning real
estate, including flats, or with flats; such decisions may be adopted by the members’
meeting only after prior written consent is given by a majority of the housing cooperative
members who are lessees of the real estate affected by the decision; this shall not apply if
the duty arose to the cooperative to transfer a flat or non-residential space (premises) to a
particular member’'s ownership where this member is the lessee of the said flat or non-
residential space (premises).”

Deciding on entering into agreements according to Section 67a, (as mentioned in
Section 239 (4) clause h)) involves deciding on entering into an agreement on transfer of
an enterprise or its part, entering into agreement on the lease of an enterprise or its part,
and entering into an agreement on pledge over an enterprise or its part.

The provisions of Section 239 (5) set fort that “A members’ meeting may also take
decisions on other matters concerning the cooperative and its activities, if so provided for
in this Code or in the statutes, or if a members’ meeting has reserved for itself the right to
decide on such matters.”

These additional matters falling within the exclusive powers of a members’ meeting are
referred to in certain additional provisions of the Commercial Code, for example Section
381 (5) (electing a member of a body where there exist an obstacle of such a membership
in connection with the insolvency), Section 222 (2) ( decision to apply to a member duty to
pay indemnification exceeding such member's membership contribution”, Section 223 (6)
(a decision on members’ duty to pay up their unpaid membership contribution prior to their
maturity determined by the statutes, if it is necessary because of a loss suffered by the
cooperative”, Section 229 (1) (a decision to remove a member due on the grounds of
refusal of an agreement on transfer of member’s rights and duties), Section 231 (4) (a
decision on an appeal raised by a member against his expulsion from the cooperative),
Section 236 (1) (specification of profits to be distributed among the members while
approving the annual financial statements and deciding on distribution and use of profits),
Section 253 (negotiating the annual report on the management of the cooperative, if the
annual report is prepared by the cooperative), Section 254 (2) clause a) and Section 239
(4) clause g) (deciding on winding-up of the cooperative), Section 258 (1) decision on
continuing activities of a cooperative established for a limited period of time), and in
Section 259 (2) (negotiating the proposal of the distribution of a liquidation remainder).

In case of a cooperative which obtains support to construct cooperative apartments
from the State Housing Development Fund, certain specific requirements falling within the
exclusive powers of the members’ meeting are governed by Act No. 378/2005 Caoll.,
particularly with respect to request for the financial support and its further settlement.

Given the fact that it might be difficult for certain cooperatives to hold a member's
meeting as a whole (for example, for a housing cooperative with several houses, as well
as for a production cooperative with several plants whose premises are large), the act
allows that the member’s meeting can be hold in the form of partial member’s meetings. It
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is a certain compromise between the member’'s meeting and assembly of delegates (which
is particularly suitable for large cooperatives). As it follows from the wording thereof, partial
member’s meetings do not fulfil the powers of a member’'s meeting in its position similar to
that of the assembly of delegates; it means that the holding and decision making of a
member's meeting (as the supreme body of a cooperative) occurs in individual partial
negotiations. The same rules as those governing the member's meeting apply to voting
and decision-making of a member’'s meeting held in form of partial member’'s meeting. The
agenda of the individual partial member's meetings must be identical, as it involves one
meeting, even though it is held by partial meetings. Moreover, crucial principle of holding a
member’s meeting in form of individual partial member’'s meetings would be violated. The
member’s meeting of a cooperative shall not be deemed held until all the partial member’s
meetings are duly held. It is however not necessary that a resolution is approved by a
majority of votes in each individual partial member's meeting. The power to decide in
partial member’'s meetings is however restricted. The law sets forth specifically that partial
member’'s meetings may not decide on the winding up of a cooperative. This rule follows
from the provisions of Section 239 (6) of the Commercial Code which provides that “The
statutes of a cooperative may lay down that the members’ meetings be held in the form of
a partial members’ meeting. In voting on a resolution, the votes for such partial members’
meetings shall be aggregated. Partial members’ meeting may not decide on the winding-
up of the cooperative and other matters, if this is specified in the statutes.”

Another possibility how to overcome obstacles connected with convening a member’s
meeting as the supreme body of a cooperative (apart from partial member's meetings) is
that the statutes specify that powers of the member's meeting be exercised by the
assembly of delegates (i.e., an assembly of delegates is convened instead of a member’s
meeting, either exclusively, or a member's meeting is convened as well — in certain
periods of time). The assembly of delegates however involves something else than partial
member’'s meetings. Partial member's meetings are only a form in which member’'s
meetings are held and decide; they involve direct participation of members in negotiating
and decision-making. As opposed to that, the assembly of delegates is attended solely by
elected representatives of members (delegates), meaning that it is an elected body of a
cooperative with powers of the member's meeting (to the full extent or only with a
specified powers). Contrary to partial member’s meetings, the powers of the assembly of
delegates are not restricted by law. The extent of powers of the assembly of delegates is
thus set forth exclusively by the cooperative’s statutes. The law however does not allow for
the assembly of delegates to be established without restrictions and under any
circumstances, it specifies clearly that only certain cooperatives are allowed to do so,
provided that “where it is not feasible to convene member’'s meeting due to the size of the
cooperative.” It is true that it is up to the cooperative to evaluate this restriction, and thus it
is subjective to a large extent. Specific legislation arises from Section 239 (7) which sets
forth that “Where it is not feasible to convene a members’ meeting owing to the size of the
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cooperative, the statutes may specify that an assembly of delegates shall replace a
members’ meeting within the scope prescribed. Each delegate shall be elected by the
same number of voters. The statutes may specify exceptions if these are necessary in
view of the Organizational structure of the cooperative.”

In numerous cases it is also necessary to solve the situation where the member’'s
meeting does not have a quorum, i.e. is not attended by more than half of its members (as
requested by the provisions of Section 238 (3)). This applies also to differentiation of
voting rights, that is, if the statutes grant a different (higher) number of votes to different
members (for example, relating to the amount of paid additional membership
contributions).

According the Section 238 (3) of the Commercial Code, the number of the attending
members is decisive for a quorum, and not the number of votes represented by them. This
mandatory principle may not be changed by the statutes. For such a case, the provisions
of Section 239 (8) of the Commercial Code set forth that “Where there is not a quorum at a
members’ meeting, the managing board shall convene a substitute members’ meeting to
take place within three weeks of the day on which the originally convened meeting was to
have taken place. A substitute members’ meeting must be convened by a new invitation
which includes the same agenda. Invitations must be dispatched no later than fifteen days
after the day on which the originally convened meeting should have been held, and at the
latest ten days before the holding of such substitute members’ meeting. A substitute
members’ meeting shall constitute a quorum, regardless of the provision of section 238(3).
A similar procedure shall apply to partial members’ meeting and to delegates’ meeting.”

If follows from the aforementioned that the replacement membership meeting does not
have to be attended by a majority of the cooperative’s members in order to make a
quorum.

As regards legislation paid down by Act on Credit unions, it is necessary to refer to a
difference arising from the Section 5a (2) thereof stipulating specifically that a replacement
member’s meeting of a credit union can be convened by the same notice of convocation
as the original member’'s meeting. The notice of convocation must however contain a note
that the replacement member’'s meeting is able to form a quorum disregarding the number
of the attending members. The act sets forth also that the replacement member’'s meeting
convened in such a manner may commence no earlier than thirty (30) minutes after the
intended commencement of the original member's meeting as referred to in the notice of
convocation. At the same time, the act allows the credit union’s statutes to stipulate the
necessary details.

The Commercial Code does not at all restrict a number of votes which might belong to
one member of the cooperative (except for comprehensive requirements) while voting at a
member’'s meeting. It depends therefore on the cooperative’s statutes whether and how
the higher number of votes belonging to one member is restricted. Specifically, the
provisions of Section 240 (1) stipulate that “each member has on vote, unless the statutes
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provide for otherwise. When voting on matters pursuant to Section 239 (4) clauses a), Q)
and h), each member shall only have one vote.” The Commercial Code thus
comprehensively specifies those cases where differentiation of votes cannot be used when
voting at the member’'s meeting. In such a case, each member has one vote disregarding
the wording of the statutes. This involves specifically voting on three matters set forth in
239 (4) clauses a), g) and h) which are considered to be of principle importance for the
activities and existence of the cooperative. The first case involves voting on amendments
to the statutes, next case is voting on winding up of the cooperative with a liquidation or
change of the cooperative’s legal form. The third case is deciding on the entering into an
agreement pursuant to Section 67a), i.e. entering into agreements on transfer of the
enterprise or its part, or agreement on a lease of the enterprise or its, part, agreements on
pledge over the enterprise or its part, and deciding on other important property
dispositions.

On top of this, the provisions of Section 241 (4) stipulate that “A notarial deed must be
drawn up on the decision (resolution) adopted by a members’ meeting if the cooperative’s
statutes are altered by such decision (resolution) and the approved wording of the altered
statute must be included in the notarial deed.”

The Commercial Code also defines manners of court protection of a members. Besides
the aforementioned Section 231 (5) which defines court protection of a member upon his
expulsion from the cooperative, the provisions of Section 242 and 243s deal with this issue
as well. According to Section 242, a member may file a petition with the court for nullity a
resolution passed by a member's meeting if statutory terms and conditions were met. On
the one hand, these terms and conditions relate to the content of such a resolution, and
on the other hand, to a manner in which the member shall proceed, including the
respective time limits. The provisions of Section 242 (1) stipulate that “Acting on a petition
(complaint) filled by a cooperative member, the court shall nullify a resolution passed by a
members’ meeting, if such a resolution contradicts statutory provisions or the statutes. A
member may file a petition (complaint) with the court if he asked at the meeting which
adopted the resolution that his objection be recorded, or if he notified the board of directors
of his objection within one month of the day the members’ meeting was held, or when such
a members’ meeting was not duly convened if he notified the board of directors within one
month of the day he learned of its holding, however at the latest within one year after the
day when it was held. A petition may be filled with the court only within one month of the
day when the member asked that his objection be recorded, or within one month of the
day when he notified the board of directors of his objection.”

The act also provides for cases where a member objects that the respective provision
has not been adopted at all; the provisions of Section 242 (2) stipulate that “Where a
petition (complaint) pursuant to subsection (1) is based on the ground that the alleged
decision (resolution) of a certain members’ meeting was not adopted because such
members’ meeting did not vote on it, or that the content of the alleged decision does not
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conform to the decision which the members’ meeting adopted, a complaint may be filed
with the court within one month of the day when the member learned of such decision, but
no later than one year after the day when the members’ meeting was held or allegedly
held.”

It results from the aforementioned that it is necessary to precisely distinguish between
the legislation according to Section 1 and 2, both in light of legal reasons for filing the
action by a member, and in the light of lapse periods for filing such an action. Both cases
involve court protection of members generally; any member or a group of members are
entitled to file the respective action with the court.

Another important body of a cooperative is the board of directors which, according to
Section 243 (1) of the Commercial Code, “shall manage the activities of the cooperative
and decide on all matters concerning the cooperative which are not reserved for another
body according to the provisions of this Code or the statutes.” Moreover, according to
Section 243 (2), “the board of directors is the supreme body of a cooperative.”

The provisions of Section 243 (3) relate to a member’'s meeting, defining also the
manner of acting on behalf of the cooperative to the extent that “The board of directors
implements resolutions of members’ meeting and is accountable to it for its activities. The
board of directors is represented by its chairman or vice-chairman, unless the statutes
provide for otherwise. If, however, a legal act (transaction) effected by the board of
directors requires a written form, then the signatures of at least two members of the board
of directors are needed.”

At the same time, according to Section 243 (5), “The board of directors elects a
chairman of the cooperative (board of directors) from among its members, and possibly a
vice-chairman, unless the statutes provide for their election by the members’ meeting. The
vice-chairman represents the chairman in the latter's absence. Other members of the
board of directors may also be authorized to represent the chairman; the board of directors
determines the sequence in which its members shall represent the chairman.”

Furthermore, the provisions of Section 243 (6) stipulate that “The chairman of the
cooperative convenes and chairs the proceedings of the board of directors. If the statutes
so provide, the chairman also bodyizes and manages the every-day operations of the
cooperative.”

The position of a chairman is thus distinguished by law, depending on whether he is
regarded to be a member of the statutory body (bodyizing and chairing the procedure of
the board of directors), or a manager employed by the cooperative (bodyizing and
managing day-to —day activities of the cooperative). Concurrently, the provisions of
Section 243 (7) stipulate that “The statutes may specify that the cooperative’s every-day
operations are to be bodyized and directed by a managing director, who is appointed and
recalled by the board of directors.”

The act allows a cooperative to act relatively freely as regards frequency of meetings of
the board of directors, as Section 243 (4) provides that “The board of directors meets as
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necessary. It must meet within 10 days of receipt of a reminder from the auditing
commission, if particular irregularities have not been rectified, despite an earlier notice
from the auditing commission requiring their remedy.”

Also, an auditing commission plays an important role in the Organizational structure of
a cooperative; according to Section 244 (1), “Auditing commission” (“kontrolni komise”) is
authorized to audit all the activities of the cooperative and to consider complaints lodged
by its members. The auditing commission is accountable only to the members’ meeting
and is independent of other cooperative bodies. The auditing commission has a minimum
of three members.” The provisions of Section 244 (5) stipulate that “The auditing
commission elects its chairman, and possibly also a vice-chairman, from among its
members, unless the statutes provide that they shall be elected by a members’ meeting.”
Furthermore, the provisions of Section 244 (2) stipulate that “The auditing commission
comments on the ordinary financial statements and on the proposed distribution of profit or
settlement of a loss.”

Concurrently, Section 244 (3) sets forth that “The auditing commission notifies the
board of directors of any ascertained irregularities and requires that they be rectified.” In
relation to the aforementioned, provisions of Section 244 (6) stipulate that “The auditing
commission is authorized to demand from the board of directors any information related to
the financial management of the cooperative. The board of directors must report to the
auditing commission, without undue delay, all facts which may have serious consequences
for the financial management or position of the cooperative and its members. The same
obligation also applies to the managing director.”

When it comes to bodyizing activities of the auditing commission, Section 244 (7) sets
forth that “The auditing commission may authorize one or more of its members to
undertake individual acts in a certain matter; these members shall be authorized in this
matter to demand information within the scope of the auditing commission’s powers.”

As regards frequency of meetings of the auditing commission, cooperatives are not
allowed by law to act as freely as in case of the board of directors’ meetings, as Section
244 (4) sets forth that “The auditing commission meets as necessary, but at least once
every three months.”

Legislation regarding the auditing company has been amended by adding Section
244a. This provision has been included in the Commercial Code by an amendment
implemented by Act No. 126/2008 Coll. which amends certain acts in connection with
adoption of Act No. 126/208 Coll., on Transformations of Commercial Companies and
Cooperatives as regards cross-border mergers. It particularly reflects relation to provisions
regulating “the right of employees of the acquiring corporation in a case of a cross-border
merger” in cases specified by these provisions (Section 214 to 242 of Act No. 125/2008
Coll.). The provisions of Section 244a (1) specify that “should, in the manner and under the
terms set forth by the Act on Transformation of Commercial Companies and Cooperatives,
employees of the acquiring cooperative be, upon entry of the cross-border merger in the
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Commercial Register, granted the right to elect and remove one or more members of an
auditing commission of a cooperative which, following the registration of the cross-border
merger in the Commercial Register, has its registered office in the Czech Republic, the
cooperative shall establish the auditing commission; provisions of Section 245 shall not be
applicable. The number of members of the auditing company elected by employees shall
not exceed the number of members of the auditing company elected by the member’s
meeting.”

The non-applicability of Section 245 is referred to because it relates to so called “small
cooperatives” where the auditing commission is not elected. Furthermore, according to the
provisions of Section 244a, (2) “should a cooperative which, following the registration of
the cross-border merger in the Commercial Register, has its registered office in the Czech
Republic and whose employees are entitled to elect and remove one or more members of
an auditing commission, participate in a domestic merger within a period set forth by the
Act on Transformation of Commercial Companies and Cooperatives, the same right shall
arise for employees of the acquiring cooperative or its legal successor after registration of
the domestic merger in the Commercial register; unless otherwise provided for by the by
the Act on Transformation of Commercial Companies and Cooperatives. The provisions of
the first sentence shall apply to the second and all the following domestic mergers wherein
participates a cooperative which, following the registration of the cross-border merger in
the Commercial Register, has its registered office in the Czech Republic and whose
employees are entitled to elect and remove one or more members of an auditing
commission, within a period set forth by the Act on Transformation of Commercial
Companies and Cooperatives.”

Possible extinguishment of the employees’ right to elect and remove one or more
members of the auditing commission is reflected by Section 244a (3) which sets forth that
“should the employees’ right to have one or two persons elected by employees as
members of the auditing commission extinguish, the membership of persons elected by
employees in the auditing company shall extinguish and the cooperative may proceed
according to Section 245, if conditions set forth therein are met.”

As mentioned above, the act allows a cooperative to regulate establishment and
powers of additional bodies in its statutes. These bodies may be established only in cases
and subject to conditions specifically laid down in statutes of the specific cooperative.
Those are facultative bodies for which no requirements or conditions are laid down, nor
demonstratively listed by law. The law thus allows a cooperative to regulate in its statutes
other bodies, if any, absolutely freely, both in the light of purpose of activities of such
bodies, and as regards the number of its members. However, should additionally bodies
be established according to Section 237 d), it is absolutely necessary to comply with the
statutory position and powers of the member's meeting, board of directors and auditing
commission, and position or powers of such bodies may not be transferred to other bodies
of the cooperative, if they were established.
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Section 245 (1) which regulates bodies of a small cooperative provides additional
possibilities regarding the Organizational structures to the extent that “Where the statutes
so specify, the powers of board of directors and the auditing commission can be exercised
by the members’ meeting, if the cooperative has less than fifty (50) members.” In such a
case, according to Section 245 (2) of the Commercial Code, “The statutory body of such a
cooperative shall be the chairman and possibly another member so authorized by the
members’ meeting.” Article 245 (3) “the statutes shall determine the method of decision-
making and the statutory body of a cooperative which has fewer than five (5) members
consisting solely of legal entities” provides for even simpler procedure.

As regards conditions for membership in a cooperative’s bodies, the law specifies
certain common provisions in Section 246 to 248. For example, Section 246 (1) specifies
that ,The statutes lay down the tenure of the members of the cooperative bodies, which
may not exceed five years.”, and concurrently, Section 246 (2) specifies that “members of
the initial bodies established after establishment of the cooperative may be elected for a
maximum terms of three (3) years.”

A regards prohibition of competition, Section 247 (1) sets forth that “It is mutually
incompatible to be concurrently a member of board of directors and the auditing
commission.” And the provisions of 247(2) set forth that “The statutes may specify
additional cases of incompatibility of offices or circumstances as a result of which a
member of the cooperative may not be a member of an elected cooperative body.”
Furthermore, the provisions of 249 set forth that: “Members of board of directors and the
auditing commission, the procurators and the managing director may be neither
entrepreneurs, nor members of statutory or supervisory bodies of other legal entities
pursuing similar objects in their business activity. The statutes may alter the scope of the
prohibition of competitive activity.”

The provisions of Section 248 regulate three connected issues, to wit procedure
regarding resignation of an elected member of a cooperative from his office, possibilities
for election of substitutes for members of the cooperative to replace a temporary member
who has resigned from his office or whose function extinguished upon his death and
furthermore, an institute of “alternate member of a body” has been introduced. This
provision has been introduced for cases of resignation on office and substitutes for
members of the elected bodies and is applicable directly by law, without it being necessary
for the institute of the “alternate member” to be referred to in the statutes. If a cooperative
has a substitute for a member of an elected body, this substitute shall take the place of the
resigning member (or upon his death) in a sequence laid down by the statutes, and the
“alternate member” may not be called upon. Also, as regards cooptation of the alternate
member, this institute may be applied only upon resignation from the office or upon his
death, and not in case when the member was recalled from his office.

Voting in the board of directors and auditing commission is regulated by Section 250
(2): “Each member of a cooperative’s board of directors and auditing commission has one
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vote. Voting is public, unless the statutes provide that voting on certain matters must be by
secret ballot. Secret balloting may be agreed upon by the body in question in particular
cases.” Furthermore, the provisions of Section 250 (2) stipulate that “Where the statutes
S0 permit, a resolution may be adopted by voting in writing or by means of communication
technology, if all the members of the cooperative body concerned agree to such a method
of voting. In this case, all the individuals voting shall be considered as present at the
meeting of the cooperative body in question”, and the relating provisions of Section 238(3)
stipulate that “Unless this Code provides for otherwise, resolutions of the members’
meeting, board of directors, and the auditing commission are valid if the members’
meeting, board of directors and the auditing commission were duly convened and attended
by more than half of the members, and approved by a majority of the votes cast by
attending members. This Code or the statutes shall prescribe which resolutions require the
consent of a qualified majority.” This requirement is laid down in the provisions of Section
381 whereby a qualified majority is requested for cases relating to obstacles to
membership in a statutory body or another body of a legal entity which is an entrepreneur.
Furthermore, a qualified majority (specifically approval of at least of two thirds of the
attending members) is requested for decision-making of a cooperative relating
transformation of the cooperative according to Section 23 (2) of Act No. 125/2008 Coll., on
Transformations of Commercial Companies and Cooperatives.

Section 251 specifies that “Claims of the cooperative arising from liability of members of
its bodies for harm are raised by the board of directors. Claims against members of the
board of directors are raised by the auditing commission through a member appointed for
this purpose.” Concurrently, in case of the court protection as mentioned above, the
provisions of Section 243a (1) stipulate that “Each member has the right to file a complaint
in the name of the cooperative against a member of the board of directors or another body
involved in management of the cooperative or its branch, seeking compensation for harm
caused to the cooperative. A person other than a member of the cooperative who files a
complaint r a person authorized by a member may not perform legal acts in such
proceedings in the name or on behalf of the cooperative.” According to the provisions of
Section 243a (2), a member is not entitled to do so “if compensation for damage is claimed
by the board of directors.”

Specific regulation concerning bodies of a cooperative is vested in the Act on Credit
Unions. Section 6 thereof introduces, in addition to bodies established according to the
Commercial Code, another mandatory body for a credit union, to wit a credit commission
“which consists of at least three members.” A member of the credit union is not legible to
become a member of the board of directors, member of the auditing commission of a
Credit Union nor a person authorized to perform internal audit.” According to Section 6 (3)
thereof, the “Credit Commission decides on:

a) granting credits to members according to the statutes;

b) granting guarantees in form of securing ad bank guarantees for members;
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c) securing credits.

3.8. Registration and control

According to the laws of the Czech Republic, cooperatives (as business entities which
they are considered to be, disregarding their scope of business activities or scope of
activities) are to be registered in a Commercial Register. The “Commercial Register” is a
public list maintained by the competent Regional Court according to the registered office of
the cooperative. Specifically, there are seven (7) Regional Courts in the Czech Republic,
three (3) of them having one branch; altogether, there are ten (10) places maintaining a
Commercial Register.

An entry into the Commercial Register (i.e., registration) has a constituent character,
and therefore, a cooperative is incorporated only after effective registration in the
Commercial register. If a cooperative is effectively established and complies with the
conditions laid down for its registration in the Commercial Register, the court may not
reject this registration (compared to other legal entities, the incorporation of a cooperative,
except for a credit union, is not restricted by the laws of the Czech Republic).

Moreover, the Czech National Bank maintains evidence of credit unions and grants an
approval for establishment and activities of a credit union (without this approval, a credit
union may not be registered in the Commercial Register, and thus not incorporated).

As regards supervision, the cooperatives are subject to common supervising activities
of state bodies as other legal entities. This supervision is particularly exercised over taxes,
social and health insurance, occupational safety and health, anti-fire protection and other
activities relating to activities of legal entities. Moreover, credit unions are subject to
supervision of the Czech National Bank. Consequently, there exists no special supervision
body solely for cooperatives.

3.9. Transformation and conversion

In the Czech Republic, transformations and changes of legal form of an cooperative are
governed by Act No. 125/2008 Coll., on Transformations of Commercial Companies and
Cooperatives which considers requirements laid down by Third, Sixth and Tenth Directive.
This legislation is thus a general one, not a specific one relating solely to cooperatives. On
top of the provisions relating both to commercial companies and cooperatives, this
legislation however includes the specific provisions relating solely to cooperatives;
specifically, approval of transformation in a cooperative, special provisions in domestic
merger of a cooperative, special provisions on division of a cooperative, and special
provisions on a change of the legal form of a cooperative. There are no specific provisions
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regarding cross-border mergers of cooperatives, and a cooperative is thus regulated by
the same provisions as commercial companies.

Methodology of the German act on transformations of companies
(“Umwandlungsbereinigungsgesetz*) from 1994 was used while compiling the act; thus,
part one thereof contains general provisions which are common for all kinds of
transformations of commercial companies and cooperatives, part two thereof regulates
both domestic and cross-border mergers, part three their division, part four thereof transfer
of assets to a member and part five a change of the legal form. At the same time, part two
distinguishes between general provisions which are common for all kinds of commercial
companies and cooperatives, and afterwards there are special provisions for individual
kinds of commercial companies and cooperatives.

Concurrently, numerous regulations relating to transformation of commercial companies
and cooperatives are governed separately in special acts (particularly, this involves taxes,
certain aspects of bookkeeping and registration of transformation in the Commercial
Register).

Furthermore, it is necessary to state that the act has assumed the basic principle of
legislation governing both domestic and cross-border mergers and divisions consisting in
the fact that (save for exceptions), no cross-border mergers and divisions between
different kinds of commercial companies are allowed as it previous legislation laid down
(until a separate act has been adopted) in the Commercial Code (in accordance with the
Third and Sixth Directive). It has been neither required nor necessary to leave this
principle de lege lata, nor has it been requested by business practice.

In respect to cooperatives, it is necessary to state that, even though a Member State is
not obligated to permit cross-border mergers within the meaning of Articles 3 (2) of the
Tenth Directive, such merger were allowed after consultations with the representatives of
the Czech cooperative movement.

Generally, legislation is principally based on a rule that exceeding transpositions are not
to be carried out, and thus it implements only such legislative measures which are
necessary to comply with the purpose and meaning of the Tenth Directive. With respect to
this principle, the duty to compile a report on reviewing the transformation project by the
Supervisory Board of a limited liability company or a joint stock company, or by a
cooperative’s auditing company has been absolutely omitted. Also, the then duty on
double execution of notarized records for capital commercial companies and cooperatives
has been deleted. This duty requested that firstly, a notarized record certifying that the
draft agreement on merger, agreement or project of division or an agreement on
assumption of assets has been approved and secondly, it those agreements had to be
executed in the form of a notarized record as well.

Specifically, Section 2 thereof sets forth that “transformation can be made by

a) merger,;

b) division;
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c) transfer of assets to a member, or

d) by a change of the legal form”.

According to Section 23 (1) of the act, “transformation of a cooperative shall be
approved by the cooperative’ members’ meeting by (according to Section 23 (2) “at least
two thirds of the attending members”, and “ a higher majority votes can be required by the
statutes.” Concurrently, Section 23 (3) the law sets forth that “a notarized record to which
the transformation project is attached shall be executed with respect to a decision of the
members’ meeting on its transformation.”

Section 166 sets forth that, besides common requirements, “Furthermore, draft terms of
domestic merger of a cooperative shall determine a manner in which the amount of
membership contributions and other property participation shall be changed, or state that
the amount of membership contributions and other property participation shall not be
changed for any member.”

Furthermore, the provisions of Act No. 167 (1) stipulate that “prior to submitting draft
terms of domestic merger to the members’ meeting for its approval, such draft terms shall
be reviewed by an expert for domestic merger for each of the participating cooperatives, or
one expert for domestic mergers for all the participating cooperatives.” The provisions of
Section 167 (2) set forth that: “The expert’'s report on a domestic merger shall not be
requested if all the members of the participating cooperative for which such a report is to
be prepared have so agreed".

Furthermore, Section 170 provides that “Members of the participating cooperatives shall
notified of their rights in the invitation for a members’ meeting or notice of convocation of
the members’ meeting which is to approve the domestic merger. This invitation or notice
shall include selected data from the annual financial statements.”

Special regime has been established in the interest of protection of the cooperative’s
members who disagree with its domestic merger. A member who disagreed with such a
merger can withdraw from the cooperative subject to very mild formal requirements. In
favour of the cooperative’s protection, only a short lapse period has been established
within which the member can withdraw from the cooperative (thirty (30) days from the day
on which the domestic merger has been approved by the members’ meeting). A
membership of the withdrawing member shall be terminated upon the entry of the
domestic merger in the Commercial Register and it shall not be created in the acquiring
cooperative. As it is assemblies of delegates which decides in numerous cooperatives,
such a member is not bound by a decision of his delegate and may withdraw from the
cooperative at his own discretion. The right to withdraw is however also granted to a
delegate who voted for the domestic merger, because the delegate does not act according
to his own will, but follows the members’ orders. Thus is may not be admitted that a
delegate who disagrees with the domestic merger, however, according to orders of (a
majority of) member represented by him voted for approval of the project, be prohibited
from withdrawing the cooperative. In this relation, the act sets forth that, it is not possible to
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file a proposal for entry of the domestic merger into the Commercial Register until this
period lapses.

The act also contains restrictions aimed to protect lessee’s of cooperative apartments to
the extent that a housing cooperative can only merge in this republic with another housing
cooperative.

As regards cross-border merger of a cooperative (which is, in this respect, regulated by
the same provisions of other commercial companies), it is necessary to state that Section
202 (1) of the act sets forth that “In approving the cross-border merger, the general
meeting or the members’ meeting of each of the participating Czech corporations may
reserve the right to be convened once more in order to approve the manner and extent of
the involvement of employees of the Czech or foreign acquiring corporation, unless the
manner of the involvement of employees has been known; in such a case, shareholders or
members must have been familiarized therewith, and the approval of the cross-border
means that also the manner of involvement of employees has been approved.”
Furthermore, Section 202 (2) sets forth that “Should the manner of the involvement of
employees be approved by the general meeting or the members’ meeting later on, it shall
be approved in the same manner and by at least the same number of votes as the cross-
border merger.” Section 202 (3) sets forth that “A notarial statement shall be executed on
resolutions of the general meeting or the members’ meeting whereby the manner of the
involvement of employees of the acquiring corporation has been approved.” Subsequently,
According to Section 203 sets forth that “A failure to approve the manner of the
involvement of employees shall render the registration of the cross-border merger
impossible.”

Division of cooperatives (project of divisions and its review, approval etc.) is governed
by Sections 320 through 336 and has been formulated with the same generally binding
legal content as regards domestic mergers. Special regime has been established in the
interest of protection of the cooperative’s members who disagree with its division. A
member who disagreed with such a merger can withdraw from the cooperative subject to
very mild formal requirements. As the legislation is identical to that governing domestic
merger of cooperatives, it is not repeated here, but refers directly thereto. Identically to
domestic mergers, the act stipulates that it is not possible to file a proposal for entry of the
division into the Commercial Register until this period within which members may withdraw
from the cooperative lapses.

In relation to division of housing cooperatives, the legislation contains several significant
provisions. Particularly, in order to protect lessees of cooperative apartments and non-
residential premises, only housing cooperatives may participate in all forms of division.
Furthermore, there exist special rules ensuring that a member who is a lessee of a
cooperative apartment or cooperative non-residential premises becomes or remains (in
case of division by splitting) member of the subject which is the owner of real estate or its
part that his member uses, so all his rights may be preserved. Concurrently, there has
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been stipulated mandatory rules for re-calculating the amount of property participation of a
member who is a lessee of a cooperative apartment or cooperative non-residential
premises in case of a division of the cooperative, and binding rules for determining which
members shall become members of the divided cooperative and which become members
of the acquiring cooperative. Any provisions of the project on division which are contrary to
the mandatory legislation are ineffective, and direct effects of mandatory legislation shall
apply. Concurrently, as opposed to other entities where membership of a certain member
in the divided housing cooperative terminates, the act stipulates that in case of a division
of a housing cooperative by splitting an approval of all the members of a cooperative is not
required. This protective measure which is otherwise necessary is not required in this
case, as the law protects the member by formulating mandatory provisions which are not
given for entities other than housing cooperatives, and their member must therefore be
protected by requirement of unanimous adoption of the respective decisions.

For practical reasons, legislation relating to a change of the legal form, identically to
domestic mergers and divisions, allows a cooperative (identically to legislation relating to a
limited liability company and a joint stock company) to publish the project of a change of
the legal form without mentioning person to serve bodies of the commercial company or
the cooperative after change of its legal form. Section 393 allows members who disagree
with a change of the legal form to withdraw from the cooperative. Membership shall cease
to exist as of the day of entry into the Commercial Register. As regards a housing
cooperative, the act stipulates in Section 384 that “A housing cooperative may change its
legal form only of all the members of the housing cooperatives so agree; this approval may
not be replaced by approval of all the delegates.”

3.10. Specific tax treatment

Tax regime of the Czech Republic is in its principle identical for all legal entities (certain
specific provisions are given only for non-profit organizations). Subsequently, there exist
no specific regime for cooperatives in the Czech Republic.

3.11. Existing draft proposing new legislation

After 2000, works on re-enactment of the private law (namely the Civil Code and
Commercial Code) were initiated. In spite of certain complications, in 2009 drafts of such
re-enactment were finalized and consequently, on May 7, 2009, drafts of the new Civil
Code and the Act on Commercial Companies and Cooperatives (which should replace the
originally intended Commercial Code, as any and all business obligations were included in
the Civil Code, and only the original legislation relating to commercial companies and
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cooperatives remained in the original Commercial Code). After the lower house of the
Parliament of the Czech Republic voted to declare no confidence to the then Czech
Government, the debating of the draft was suspended in the Parliament (in the stage of
the first reading), as the government of clerks’ intention is to leave the debating of
significant drafts to a new political government and the parliament to be elected in May of
this year. Only then shall we know whether the prepared drafts are to be used or
amended.

As regards cooperative legislation, it is necessary to add that a draft of a separate act
on cooperatives was prepared in 2000 by the representatives of the cooperative system
(Cooperative Association of the Czech Republic and the individual national cooperative
unions). To a certain extent, this draft was based on the then knowledge of the state of
preparing the Statute for a European Cooperative Society. Though this draft was prepared
by representatives of all the cooperative sectors, it was not fully supported by the
cooperative public. Particularly, as regards entrepreneurial cooperatives, legislation laid
down in the Commercial Code and governing also other business entities was preferred
over a separate act. This was also one of the reasons why the then government failed to
support the draft act on a cooperative. Though it was introduced to the Chamber of
Deputies of the Parliament of the Czech Republic based on deputies initiative, it has been
rejected in the first reading.

Also, in elaborating the aforementioned re-enactment of the private law, the Statute for
a European Cooperative Society was taken into consideration when formulating a draft for
the new cooperative legislation. Particularly, the introduction of so called “new
contributions” was considered. These new contributions could be invested in the
cooperative (if the statutes so provide) both by members (as the new class of a
membership contribution) and investor who are not members of the cooperative (similarly
to non-user in the meaning of SCE). While dealing with the commentary proceedings, this
provisions has been deleted after discussions among the cooperative representative and
the Czech National Bank).

In the light of the own draft cooperative legislation, it can be stated that the definition of
a cooperative as “association of an unrestricted number of persons (i. e., members)
established for the purpose of carrying on business activity or meeting economic, social or
other needs of its members or third parties” has been amended. Also, the minimum
required number of the cooperative’s members has been decreased to be three (3)
persons, no matter if they are natural persons or legal entities. Additional provisions were
added to the procedure of decreasing and increasing the basic membership contributions,
the cooperative share has been defined to the extent that it represents “the member’s
rights and duties arising from his membership in the cooperative”, the manner of its
transfer and devolution, including its division, if any. Maximum attention was given to the
manner in which the cooperative bodies negotiate, regulation of position of the assembly
of delegates as the cooperative’'s body, as well as to detailed regulation of a housing
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cooperative. The draft has newly introduced the legislation relating to a social cooperative.
Though the cooperative’s representatives were enabled to participate in the preparation of
the draft, they do not consider the draft to be absolutely satisfactory, as certain of their
requirements or objections were not accepted.

In connection with the aforementioned (particularly, election for the new Chamber of
Deputies of the Parliament of the Czech Republic) is it difficult to envision whether the said
draft will be used or newly formulated in the legislative process.
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4. The SCE Regulation and national law on cooperati  ve

Cooperative legislation in the Czech Republic (as it follows from Il above) is vested in
the Commercial Code (Act No. 531/1991 Coll.) which has been amended several times.
This legislation is relatively simple and, in spite of certain restrictive amendment, quite
liberal (possible the most liberal one as regards legislation governing legal entities). The
law contains numerous directory (non-mandatory) provisions and thus allows the statutes
of a cooperative to include its own regulation corresponding to the conditions an
requirements of specific cooperatives.

Specifically, the cooperative’s statues may deviate from the law in the following issues:

- stipulating a time-limit shorter than three (3) years for payment of membership
contribution exceeding a member’s initial membership contribution (Section 223 (6);

- stipulating body which decides on a member's expulsion from the cooperative
Section 231 (4), third sentence;

- determining settlement share upon termination of membership during the existence
of the cooperative (Section 233 (5) in connection with 233 (2) and 233 (4);

- determining time-limit for payment of a settlement share (Section 233 (5);

- creation of the division fund in an amount higher than statutory one, creation of other
securing (reserve) funds (Section 235 (1);

- determining a member’s share in profits (Section 236 (2) and 236 (3));

- determining size (weight) of a member's vote while voting in the cooperative's
membership’s meeting (Section 240 (1), along with restriction to determine a differentiated
size of votes while voting on matters referred to second sentence of Section 240 (1));

- acting on behalf of the board of directors with respect to third parties (Section 243 (3)
second sentence;

- electing chairman of the cooperative (the board of directors), or its vice-chairman
(Section 243 (5) first sentence, that means not by the Board of directors but directly by the
member’s meeting);

- electing chairman of the auditing commission, or its vice-chairman (Section 244 (5),
that means not by the Auditing commission but directly by the member's meeting);

- the powers of the board of directors and auditing commission in a small cooperative
may be vested in the member's meeting where the chairman or another member’'s
authorized by the member’s meeting shall be the statutory body (Section 245 (1));

- possibility to prohibit re-election of a member of the cooperative’s body (Section 246

(€©))
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- determining a body which will negotiate resignation of a member of a cooperative’s
body from his office (instead of a body which elected such member) (Section 248 (1),
second and third sentence);

- regulating the extent to which competition is prohibited (Section 249);

- manner of electing liquidators upon entry into liquidation of a dissolved cooperative
(Section 259 (1), second sentence and

- manner of distribution of the liquidation remainder and distribution of remainder of
the liguidation surplus among the cooperative’s members upon dissolution of the
cooperative with liquidation (Section 259 (3);

As the Act on European Cooperative Society which comprehensively relates to the
Directive brings in a detailed regulation, only minor adjustments were made to existing
legislation (namely the Commercial Code, Notary Rules, Labour Code and Civil Procedure
Code) to provide for compliance with the Directive.

In the light of the aggregate cooperative legislation in the Czech Republic, it is
necessary to state that, as compared with other legal entities, virtually no restrictions
(except for the aforementioned) have been imposed on a cooperative’s activities; on the
other hand, cooperatives are not granted any special advantages.

Though the cooperative system has existed in the Czech Republic since 19th century,
numerous leading politicians fail to have the necessary knowledge about this system and
its history, and this is why they often react to it negatively. However, thanks to the
individually cooperative unions and their involvement in public life, it is possible to promote
the cooperative system and eliminate negative impact, if any, which might arise from
changed legislation.

As regards mutual relations of the Directive and national cooperative legislation in the
Czech Republic, it is possible to conclude that these rules of law comply to each other in
the extent requested for their proper application to the practical life. Concurrently, it is
necessary to state (hamely based on statements of requested persons) that the Directive
has a very complicated wording with numerous complicated procedural requirements and
a large possibility for the involvement of employees in decision-making of cooperative
societies (which is not possible in the Czech Republic in relation to national cooperatives.
Obviously, this is why this form has not been used in the Czech republic to date.
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DENMARK

By Gurli Jakobsen

SUMMARY. Introduction . 1. The implementation of SCE Regulation 1435/2003 in Danish legislation. — 1.1.
Source, time and modes of implementation. — 1.2. Structure and main contents of the regulation. — 1.2.1.
Obligations. — 1.2.2. Options for Member States. — 1.3. The designated Authority/ies as required by art. 78,
par. 2, SCE Reg. — 2. A comment on the implementation of the SCE Regulation in Danish legislation. — 3.
Overview of national cooperative law. — 3.1. Sources and legislation features. — 3.2. Definition and aim of
cooperatives. — 3.2.1. General definition and registration. — 3.2.2. Definition of cooperatives and tax treatment.
— 3.3. Activity. — 3.4. Forms and modes of setting up. — 3.5. Membership. — 3.6. Financial profiles. — 3.7.
Organisational profiles. — 3.8. Registration and control. — 3.9. Transformation and conversion. — 3.10. Specific
tax treatment. — 3.11. Existing draft proposing new legislation. — 3.12. Literature and references. — 4. The SCE
Regulation and national law on cooperatives. — Appendix A . Overview of the Law texts and regulations used
in the analysis. Appendix B . Terminology/Technical vocabulary relating to legislation and cooperatives.

Introduction

Cooperative companies are not regulated by material legislation in Denmark. There is
no general national act regulating cooperative societies. Cooperative issues are regulated
by legislative practice, by-laws of the particular cooperative society, and customary
practice in the area. These various sets of rules constitute together a law on cooperative
business activity in Denmark. This situation has to be taken into account when analyzing
the implementation of the SCE regulation into the Danish legislation. The way to work has
been to collect the Acts and other relevant legislation relevant for submission to the wider
SCE project™. Moreover, information and opinions have been collected from a
guestionnaire addressed to representatives from National Cooperative Federations and
others with key insight into the issue of Cooperatives and European legislation on the
matter.

Section 1 presents a mapping of the Danish SCE Act against the EU-SCE regulation
showing how the measures that each Member State should adopt to national legislation
has been conducted, and likewise for the options for measures left open for member
states to apply or not. Not surprisingly, one will notice the influence of the legislative
philosophy on cooperative activity in Denmark as to how measures have been adopted.

Section 2, dealing with the implementation of SCE in Denmark, will naturally also take
this fact into account, and integrating the information gathered from the questionnaire or in
conversation with representative organizations of the cooperative movements, public body,

** The acts et al. have been forwarded to the project database in Danish and, when available, in the English
version. For an overview, see Annex A.
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and legal scholars, reflections and opinions on the degree of knowledge of SCE in the
country and what are considered possible dissuasive factors will be presented. To this
day, no SCEs have been created based in Denmark. The overview of national
cooperative law is described in section 3.

1. The implementation of SCE regulation 1435/2003 i n Danish legislation

The EU Regulation on the European Cooperative Society (SCE regulation 1435/2003;
SCE-forordning) of July 2003 required explicitly that Member States take measures
necessary for its implementation in the member country. The Danish Parliament passed
the “Danish SCE Act” on May 22, 2006: Act no.454 Lov om Det Europaeiske
Andelsselskab, called “SCE-loven”.

This section will deal with the specific measures adopted for SCE companies having
their statuary (by-law) home address in Denmark and for natural or legal persons involved
in the formation of an SCE. The EU-SCE Regulation also lists a series of options for each
member country to consider®.

The legal hierarchy of an SCE is as follows: An SCE shall be governed a) by the SCE
Regulation; b) by the statutes/by-laws of the SCE where authorised by this Regulation; c)
in the case of matters that are not regulated by this regulation, by (i) the laws of
implementation of the SCE regulation adopted by member states, (ii) The laws of the
Members States which would apply to a cooperative formed in accordance with the law of
the member state in which the SCE has its registered office; (iii) the statutes of the SCE.*®
An essential question is how to interpret this in countries with no national act. In a
declaration addressed to the EU Council Protocol of July, 22" 2003 (123/03)57, it is
stated that “where the SCE regulation refers to or presupposes national legislation on
cooperatives, for the case of Denmark, this will refer to both rules in acts, administrative
indications as well as to similar and analogous rules or practice” - i.e. “andelspraksis™®.
The content of the Danish SCE Act is naturally marked by this situation of how to create
compatibility between the SCE regulation and the Danish cooperative legal reality.

%5 This Danish SCE Act, as well as, most of the acts and other legislation referred to when dealing with national
cooperative enterprises in Denmark have been forwarded to the eurisce-ezai database electronically in the
official Danish language version, as well as in an unofficial translation into English as available on the
Homepage of the Danish Commerce and Companies Agency (DCCA) (Erhvervs- og Selskabsstyrelsen).
http://lwww.eogs.dk/sw30295.asp

%5 SCE regulation, Article 8

57 http://eogs-Iw.lovportaler.dk/ShowDoc.aspx?docld=Ifo20056133-full. Translated from “Baggrund for Loven:
1.3. SCE-forordningens hovedindhold og retskildehieraki.”

%8 This includes labour market agreements negotiated between labour unions and national cooperatives on
matters of employee representatives being members of the elected board of Danish cooperatives with a right
to speak and vote.

TLer

cooplgrﬁglggs O Euricse ' kal



Part IIl. National Report: DENMARK

1.1. Source, time, and mode of implementation

The SCE regulation was implemented in Denmark by a special act - Act No. 454 of
May 22, 2006: The Danish Act on the European Cooperative Society (SCE-loven),
available in English language. Registration of an SCE has been regulated through
Government Executive Order (Bekendtggrelse) no.1525 of Dec.13, 2007 (available in
English language).

1.2. Structure and main contents of the regulation

The Danish SCE Act applies the requirements of the EU-SCE regulation. The structure
and content of the act follows the general line of legislation for cooperative type companies
in DK; which is not to make specific legislation on the nature of the cooperative specificity,
except from the principles of how surplus is distributed in cooperatives and in the case of
certain types of cooperatives e.g. financial SCEs, parallel to what exists for national
financial cooperatives. The next section analyses how each of the articles of SCE
Regulation 1435/2003 that impose measures or grant options, respectively, are reflected,
or not, in the Danish SCE Act.

1.2.1 Obligations

Mapping of the subject matters for which Member States have to take measures in
order to implement regulation 1453/2003 and how this has been dealt with in the Danish

SCE Act.

SCE reg. Article | DK provision implementing
imposing obligations
1 Art. Capital of SCE - | The Danish SCE Act has made extension of the regime
4.6 concerning applied to public limited-liability companies for the control
appointment of experts | of the considerations in kind to the SCE
and the valuation of | The appointed institution is DCCA (the same as for public
any consideration other | limited liability companies). See the Danish SE Act of
than cash — applies by | Oct.8.2004. Part 3 85. For Danish cooperatives there is no
analogy to the SCE requirements of capital
2 Art. Transfer of registered | The competent authority that issues the certificate to the
7.8 office completion of the acts and formalities to be accomplished
is the DCCA.
See DK-SCE-Act, part 2 §4.5 and part 3 §5.1-5.
3 Art, Registration and | DK-SCE-Act, part7§14.
11.1 disclosure The DCCA is the public authority in charge of these tasks.
requirements For activities falling under the Danish Financial Business
Act, the competent authority is the Danish Financial
COOPRATIVES O Euricse ](Hl
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Supervisory Authority (Finanstilsynet)

4 Art. Report of independent | DCCA is the competent authority
26.1 expert for the merger
(same experts as in
art.486)
5 Art. Scrutiny of merger | DCCA is the competent authority
29.2 procedure
(same authority as in
Art.7)
6 Art. Scrutiny of legality of | DCCA is the competent authority. See part 2 §4
30.1 merger
7 Art. Procedures for | See part 2 84 on the formation of SCEs.
35.5 formation of conversion
8 Art. Auditing The general regime for auditing for commercial companies
70 applies. See the Danish act on financial statements of
commercial companies  (Arsregnskabsloven ) (§3.4)
where Cooperatives with limited liability has to have an
authorized auditing (87 and 8135) and (84.1) for
exceptions from this requirement.
9 Art. Winding-up See DK-SCE Act part 6 8§13.
73.1 The DCCA is the competent authority to require the
winding-up if necessary. See section 21(2) of the Danish
Act on undertakings carrying on Business for profit
10 | Art. Conversion of SCE into | DCCA is the authority attending to the control of assets in
76.5 a cooperative this process e.g. by approving evaluators.
11 | Art. National implementing | DCCA
78.1,2 | rules

1.2.2 Options for Member States

Since the end of the 19" century the cooperative movement in Denmark has opposed a

national act on cooperatives. There is a law (set of rules) but not a national legislation, as
will be described later in this report. As already said, this situation is reflected in how the
options have been adopted or not in the Danish SCE Act. Thus it does not provide
measures enabling or facilitating the formations of SCEs in particular. As there are no
specific restrictions, obligations of obstacles related to the nature of the business or the
free exercise of certain activities that can be carried out by an SCE, the Danish SCE Act
appears as an act of “minimal interference”.

In the table below there is an overview of the various options allowed in the SCE

Regulation and how they have been reflected or applied in the Danish SCE Act when
relevant.
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he Danish context

No | SCE REG. CONTENT OF THE OPTION IS THE OPTION IMPLEMENTED? NATIONAL
PROVISION IMPLEMENTING
LAW
PROVISION
1 | Art. 2, par. | to permit that a legal body | YES Art. 3, Law
2 the head office of which is 454/2006
not in the Community
participates in the
formation of an SCE
2 | Art.6 to oblige the SCE to locate | YES Art. 2 and 13,
the head office and the ibidem
registered office in the
same place
3 | Art. 7, par. | to provide additional form | NO
2 of publication for the
transfer of the registered
office
4 | Art. 7, par. | to provide requirements for | YES, the transfer has no effects | Art. 5, par. 1, 2,
7,subpar. |the protection of the|as long as claimants and | 4,5, ibidem
1 interests of creditors and | cooperative reach an agreement
holders of other rights in | or, in case of disagreement,
case of transfer before the ruling of the
bankruptcy court; there is also a
particular protection for the
customs and tax administration;
moreover, after publication of
the transfer proposal, the SCE
shall include in its name “under
transfer”
5 | Art. 7, par. | to extend the application of | YES, until 2 weeks after | Art. 5, par. 3,
7,subpar. | art. 7, par. 7, subpar. 1, to | publication of the transfer | ibidem
2 liabilities that arise, or may | proposal; until the transfer where
arise, prior to the transfer the claimant is the customs and
tax administration
6 | Art. 7, par. | to prohibit the transfer of | YES, Art. 17, par. 1,
14 the registered office in | the opposition may be submitted | ibidem
case of opposition by | by the Minister for Economics
competent authorities and Business Affairs in the case
of undertakings subject to
supervision by the Financial
Supervisory Authority
7 | Art. 11, to entitle the management | YES this is the option chosen Art. 12, ibidem
par. 4, organ or the administrative
subpar. 2 organ of the SCE to amend

the statutes without any
further decision from the
general meeting in the
case described by art. 11,

COOPJRATIVES
Lurope

O Euricse




Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

par. 4, subpar. 1

8 | Art. 12, to derogate from the | NO, but the Danish Commerce | Art. 15, par. 2,
par. 2 national provisions | and Companies Agency may | ibidem
implementing Directive | provide for such derogations. It
89/666/EEC in order to | has not happened.
take account of the specific
features of cooperatives
9 | Art,14 On admitting investor (non- | NO — The Act does not
Par.1 users) members pronounce itself on investor
membership. This would
normally be a matter of the
company by-laws for Danish
coops
10 | Art. 21 to prohibit a cooperative to | YES, the opposition may be | Art. 17, par. 1,
take part in the formation of | submitted by the Minister for | ibidem
an SCE by merger in case | Economics and Business Affairs
of opposition by competent | in the case of undertakings
authorities subject to supervision by the
Financial Supervisory Authority
11 | Art. 28, to ensure appropriate | YES, by entitling dissenting and | Art. 3, par. 1-5,
par. 2 protection for members | non-voting members to | ibidem
who have opposed the | withdrawal and to the repayment
merger of their personal accounts with
the cooperative pursuant to the
provisions of the statutes of the
cooperative; moreover,
conditioning the issue of the
certificate of art. 29, par. 2, SCE
Reg., to the provision of
acceptable (according to experts
appointed by the court) security
with respect to withdrawing
members’ claims against the
cooperative
12 | Art. 35, to condition conversion on | NO — The issue of employee
par. 7 a favourable vote of a | participation in the board is
qualified majority or | regulated through social
unanimity in the controlling | dialogue in DK.
organ of the cooperative
within ~ which  employee
participation is organised
13 | Art. 37, to provide for the | YES Art. 6, par. 3,
par. 1 responsibility of the ibidem
managing director
14 | Art. 37, to require or permit an | NO
par. 2, SCE’s statutes to provide
subpar. 2 for the appointment and
removal of the members of
the management organ by
the general meeting
15 | Art. 37, to impose a time limit on | NO
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par. 3 the period indicated therein
16 | Art. 37, to fix a minimum and/or | YES, minimum 1 Art. 7, par. 2,
par. 4 maximum number of ibidem
members of the
management organ
17 | Art. 37, to adopt appropriate | YES, reference made by way of | Art. 6, par. 1, 2,
par. 5 measures for the two-tier | analogy to the cooperative | 4, 5, ibidem
system practice and legislation in
general applicable in
cooperatives to the boards of
directors and the executive
board, with a preference for the
first in case of conflict; the
Minister for Economic and
Business Affairs may lay down
rules in this respect within its
sphere of competencies
18 | Art. 39, to stipulate the number of | YES, minimum 3 Art. 7, par. 1,
par. 4 members or a minimum ibidem
and/or a maximum number
or the composition of the
supervisory organ
19 | Art. 40, to entitle each member of | NO
par. 3 the supervisory organ to
require the management
organ to provide
information
20 | Art. 42, to provide for the | YES Art. 9, par. 3,
par. 1 responsibility of the ibidem
managing director
21 | Art. 42, to set a minimum and, | YES, minimum 3 Art. 9, par. 1,
par. 2 where necessary, a ibidem
maximum number of
members of the
administrative organ
22 | Art. 42, to adopt appropriate | YES, reference made by way of | Art. 8, par. 1,
par. 4 measures for the one-tier | analogy to the cooperative | ibidem
system practice and legislation in
general applicable in
cooperatives to the boards of
directors
23 | Art. 47, to limit the power of | YES —the SCE is not bound vis- | Art. 10, ibidem
par. 2, representation in the event | a-vis 3" parties in cases referred
subpar. 2 described therein to in art.47par.2
24 | Art. 47, to provide for the | NO
par. 4 enlargement of statutes’
capacity to regulate the
power of representation
25 | Art. 48, to dictate particular | NO
par. 3 provisions on operations

requiring authorisations

COOP{RATIVES
Lurope

o Euricse




Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

26 | Art. 54, to provide about the date of | YES Art. 11, ibidem
par. 1 the first general meeting
after incorporation
27 | Art.59 Possibility to introduce | NO
Par.2 multiple votes
28 | Art. 59, Voting rights to non-user | NO - Nat. legislation does not
par. 3 (investor) members pronounce itself on that
29 | Art.59 On the participation of | NO — employee participation in
Par.4 employee’s representatives | the bigger cooperatives’ boards,
in the general meetings or | as well as in section meetings or
in the section or sectorial | sectorial meetings with a right to
meetings speak and vote exists in Danish
Coops, but this is not a
legislated matter; it is a product
of negotiations of the labour
market parties. (so called Danish
model of social dialogue)
30 | Art. 61, to set the minimum level of | NO
par. 3, special quorum
subpar. 2 requirements indicated
therein
31 | Art. 68, to derogate from the | NO
par. 1 national provisions
implementing Directives
78/660/EEC and
83/349/EEC in order to
take account of the specific
features of cooperative
32 | Art71 System of auditing NO the general system for
auditing applies to cooperatives
with limited liability (AMBA)
33 | Art. 77, to permit the expression of | NO
par. 1 capital in Euro (where the
third phase of EMU does
not apply)
34 | Art. 77, to permit that accounts are | NO
par. 2 prepared and published in
the  national currency
(where the third phase of
EMU does not apply)

1.3.-The designated Authority/ies as required by ar

t. 78, par. 2, SCE Reg.

The designated authority is “Erhvervs- og Selskabsstyrelsen” = “The Danish Commerce
and Companies Agency (DCCA), an agency under the Ministry of Economy and
Industries.
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2. Comment on the implementation of the SCE regulat  ion in Danish legislation

The SCE Act has been implemented in Denmark in a way that is very compatible with
Danish cooperative law and practice, both with regard to the practice of the cooperative
principles and the legal regulation around cooperative business activity in Denmark, thus
making it perfectly possible to apply the Regulation in a conversion, being a cooperative
founded under Danish law. At the time of the formulation of the SCE Regulation the
Danish stakeholders within the established agricultural cooperative movement and the
Danish Commerce and Company agency took a very active interest in formulating a
regulation that also responded to Danish tradition and practice. With a record of 0 SCE
companies registered in Denmark™ to this date, one of the interesting questions clearly is
why this regime has not yet appealed to Danish cooperatives going international. The
interviews did not give any indication on whether there are plans to set up a cooperative
according to the SCE Regulation in DK.

To answer the question of what will be the dissuasive factors, one will have to look into
which sectors and what business areas are the object of the potential for cross-border
cooperatives. Within the established cooperative sectors in Denmark with a strong
presence on the national market, consumers’ cooperatives and agricultural producer
cooperatives/agro-industry (for the latter also internationally), there has been and are
several cross-border business cooperative experiences. The national consumer
cooperative, Coop (called FDB until about 2000), had for a few years a close cooperation
with the Swedish and Norwegian counterpart with a view of an institutional integration also.
This, however, did not prosper, and the inter-Scandinavian collaboration of the consumer
coop organizations is now at a commercial level. Arla Food was constituted in 2000 as a
result of a merger between the Danish MDFoods and the Swedish Arla — both dairy
cooperatives. Both are companies with a long trajectory as farmer-owned producer
cooperatives. At the time, the upcoming regulation was in play as an alternative. But when
constituted, its legal form became a Danish cooperative “Arla Foods a.m.b.a.” and
registered in Denmark. The board, however, is composed of both Danish and Swedish
farmers. Membership is constituted both by individual farmer members and groups of
farmers, in the concrete case “Arla-Economic Association” is a member. Swedish farmers
may be both a member here and individually of Arla Foods A.m.b.a. Recently Arla Foods
has also included British farmers in its group of co-owners.

The most used way of internationalizing the operations of the Danish agro-industrial
producers’ cooperatives has been through the formation of public limited liability
companies A/S operating abroad, and not by creating cooperatives with local producers as
members. This was the case of Tulip and of Danish Crown (both bacon and other pork
meat products). There are experiences where the capital of the internationally operating
companies has been constituted by a combination of cooperative capital from the mother

% Data from DCCA - The Danish Commerce and Companies Agency, given in June 2010
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cooperative company (typically a minimum of 51%) and a group of financial investors
typically certain pension funds with a long term investment horizon.

The responses from the interviewees to the question of dissuasive factors indicate that
cultural factors are at play here. Cooperatives within the traditional sectors are
geographical, and they are founded on a culture of being united within a cultural
geographical area. Other informants estimate that the need is not there yet, and finally the
existence of differences in national regulation and/or practice to the SCE is given some
importance. In none of the interviews were the characteristics of the regulation as such
given importance as dissuasive factors. So from this evaluation | would advance the
hypothesis that a future SCE with its address in DK will rather be a start-up than a
conversion of an existing cooperative and probably within a new sector. One can imagine
an international consultancy company or similar. But, as said, this is, at this point, pure
speculation.

Speaking about other business sectors, the impression is that knowledge of the SCE
option is very limited, and there is very little done to spread information about it, neither by
the cooperative movements nor by the public authorities. It is not known as an alternative,
and it is not an issue of debate at this time in Denmark. The recommendation by
interviewees has been better marketing. One may, though, find information on the SCE as
one of the possible company options on the web pages of some business consultancies.

3. Overview of the national cooperative law

Cooperatives in Denmark are in general comprised within general legislation
concerning economic and business activity, as is the Act on Financial Statements, the Tax
Act, the Act on Competition, and the Act on Bankruptcy. The general rule is that Danish
cooperative law is regulated through the by-laws of the companies, cooperative customary
practice, and general legal business principles. To get an idea of how cooperative
business activity is regulated, one has to look at various acts, guidelines, as well as rules
of practice. This report will therefore give an overview of how various types of cooperatives
are regulated in relation to specific legislation, in particular with regard to registration,
property, and taxation®. In the lack of a specific national act on cooperatives, the ICA
criteria for cooperatives will be used as a direction. The following types of cooperative
organisations exist, distinguishing between commercial and non-commercial cooperatives:

Commercial cooperatives

e Major Producer cooperatives (with a minimum of 10 members, mostly in secondary
agricultural sector, construction and service sector)

e Consumer cooperatives (mostly within food, electricity, heating and water supply)

9 Annex A presents a listing of the legislative literature that has been used for the analysis.
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»  Micro producer and Worker cooperatives (with normally less than 10 members mostly
in construction and social sector);

»  Producer cooperatives in primary agricultural sector (farmers)

»  Workers or labour cooperatives

e Financial, Credit, and Insurance cooperatives

Non commercial cooperatives
* Housing cooperatives
» Cooperative associations within other sectors

3.1. Sources and legislation features  ®

A cooperative can be established with a minimum of 2 members (physical and/or
juridical persons) and a set of company by-laws/statutes. They should comply with the
principle that the surplus/profit of the company is distributed among the members in
proportion to their share of the turnover or remain undistributed. Cooperatives with
commercial activities have to comply with the general rules of all other commercial
undertakings including regulation on registration, bookkeeping, financial statements,
auditing, VAT and taxes. Moreover, there is special regulation applying to certain types of
cooperatives, especially in the area of taxation. The following sections present the various
relevant acts, government executive orders, and “guidelines” for specific types of
cooperative activity.

As mentioned, this text is dealing with undertakings that are cooperatives in the
understanding used by the International Cooperative Alliance (ICA) broadly speaking®.
Besides the legislative aspects, there is also what can be called cooperative legal practice
and tradition that plays into how cases on approval and registration by DCCA, taxation etc.
may be decided, and here is where e.g. the cooperative principles of one-person-one vote
and distribution of surplus independent of share in capital, and limited interest on invested
capital, applies also in decisions by courts, by DCCA, tax authorities, etc.

Commercial cooperatives are regulated in a law that deals with all those types of
undertakings/company that are not regulated by either the Act on Public Limited Liability
Companies (A/S), the Act on Private Limited Liability Companies (APS), or the Act on

51 For the elaboration of this section | want to thank Uffe Bech for advice and indications. He is Master of Laws,
LLM and an expert in cooperative type legislations and entrepreneurship. Responsibility for content and errors
stays with the author.

%2 This is especially relevant, since you cannot reckon that the legal form of a cooperative society also means
that you are treated as a cooperative with regards to taxes, nor that you are not treated and functioning as a
cooperative even though the legal form may be a private limited liability company (APS). The visibility of the
sector is further complicated because there is no national register of cooperatives in Denmark.
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Commercial Foundations. This law, called “The Consolidated Act on Certain Commercial
Undertaking”, covers the following types of undertakings: “Sole traders”
(enkeltmandsvirksomhed), partnerships (interessentskaber), limited partnerships
(kommanditselskaber), cooperatives (cooperative societies) with limited liability (a.m.b.a.)
or with joint and several liability, and other limited liability businesses and societies not
covered by the 3 aforementioned acts®.

Commercial cooperatives
See LBK no0.651; 15/06/2006 (Consolidated Act on Certain Commercial Undertakings);
DCCA guidelines on Company with Limited Liability for dissolution.
- Http://lwww.eogs.dk/s32716.asp;
- Http://lwww.eogs.dk/sw26100.asp;
Regarding taxation of commercial cooperatives the appropriate act is:
- LBK nr. 1001; 26/10/2009. Selskabsskatteloven (Consolidated Act on Taxation
of Companies),
- supplemented with Ligningsvejledningen (Guidelines on Taxation):
- S.A.1.6. Kooperative foreninger (Cooperative associations),
- S.A.1.10 Andre foreninger (Other Associations) and
- S.D.1.11 Fusion af kooperative virksomheder m.v. (Merging of cooperative
enterprises etc.)

Today the limited liability cooperative (a.m.b.a.) is the most used form for commercial
cooperative company, but there are also cooperative societies with joint and several
liability.

3.2.Definition and aim of cooperatives

3.2.1 - General definition and registration

In the Consolidated Act on Certain Commercial Undertakings, the text operates with the
following definition for cooperatives that carry out commercial operations, as specified in
Part 1,84:

“... a cooperative (a cooperative society) means an undertaking governed by section 82.1
[unlimited (joint and several) liability] or §2.2 [partially unlimited liability] or by section 83
[limited liability], whose objects are to help promote the common interests of the members

8 | BK nr.651; 15/6/2006,p.

% As the definition of a cooperative company in praxis in Denmark is best understood taking into account both
the act of undertakings, and tax law, this section also deals with the specific tax treatment in relation to
cooperatives.
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through their participation in the business activities as buyers, suppliers or in any other,
similar way, and whose profit, other than normal interest on the paid-up capital, shall either
be distributed among the members in proportion to their share of the turnover or remain
undistributed in the undertaking”.

82.1 covers undertakings in a partnership where all partners are liable without limitation;
§2.2 covers undertakings in a partnership where there are partners with limited as well as
partners with unlimited liability. 83 concerns limited liability undertakings which are neither
public nor private limited liability companies. After a recent amendment, 83 now specifies
that “For the purpose of this Act, a limited liability undertaking means an undertaking in
which none of the members are personally and jointly and severally liable without
limitation. It is also a condition that the members of the undertaking cannot vote and
receive dividends in proportion to their share of the capital and that there must be access
to a varying number of members.” [English version of Act 516 12-06-2009 §2.5]

The amendment is a “codification” of practice from DCCA to clarify the difference

between capital based companies governed by the Act of public/private limited liability
companies and other companies where voting rights and distribution of surplus is
independent of member share in paid-up capital. One reason is that establishment of a
public limited liability company requires a minimum capital of Dkr. 300,000 (about 40,000
Euros) and a private limited liability company a minimum capital of (formerly Dkr. 125,000)
now Dkr. 80,000 (10-11,000 Euros), whereas no minimum capital requirement exists for
undertakings governed by section 83 in the Act on Certain Commercial Undertakings, i.e.
with a cooperative structure.
In general, a cooperative can be formed with a minimum of 2 physical or juridical persons
and a set of statutes/by-laws. The cooperative must register with the DCCA and with the
tax authorities as a commercial company, either in the form of a cooperative with limited
liability, or as a cooperative with unlimited personal liability.

Cooperative companies and associations with limited liability are obliged to be named
as “Andelsselskab” or “AndelsForening Med Begraenset Ansvar’ — A.M.B.A. or F.M.B.A.
[section § 6.6].

Undertakings with limited liability, which are not governed by the acts of public or
private (capital based) limited liability companies, but by the abovementioned section § 3
and which are not cooperatives in the sense of the Act of Certain Commercial
Undertakings section § 4, is named “Selskab Med Begraenset Ansvar” — S.M.B.A.

3.2.2 Definition of cooperatives and tax treatment
As there is no general cooperative law, the definition and praxis of the taxation

legislation and authorities is another avenue for defining and understanding the
characteristics of Cooperative enterprises in Denmark. The taxation law operates with
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these definitions: a cooperative is hormally an association, but in order to be taxed as a
cooperative, the particular form of organization is not imperative. The important issue is
that:

“..the objective of the association is to promote the common business-economic interests.
The evaluation of whether an association or a public limited liability company is taxed
according to the cooperative taxation rules, is done on the basis of what is written in the
statutes/bylaws in combination with an evaluation of how the business is actually run in
praxis. The exception is the newly established association where only the statutes/bylaws
can provide the basis for the evaluation™®

In general, commercial cooperatives are taxed at 25% of the taxable income/surplus as
are public and private limited liability companies. When fulfilling specific conditions some
types of commercial cooperatives can have different kinds of tax benefits.

Major producer cooperatives with a minimum of 10 me mbers

The tax-authorities distinguish various situations of cooperative enterprise: on the one
hand “buying associations”  [indkgbsforeninger]: an association with the purpose of
buying, providing, or producing goods or services for the members’ consumption in their
commercial undertakings, and “production and sales associations” [produktions- og
salgsforeninger]: members run a business whose products are further elaborated (value
added) and sold through the association.
According to LBK n0.1001, 26-10-2009 (Consolidated Act on Taxation of Companies)
sections 81.3, 8814-16A, and 819: can be taxed only at 14,3% of 4 or 6% of a positive
balance when fulfilling the following conditions:
(1) a purpose of furthering the common business interest of at least 10 members through
the participation of these persons in the activity of the company as buyers, suppliers or in
any other, similar way
(2) a turnover with non-members that does not exceed 25% of the total turnover.
(3) and whose profit, other than normal interest on the paid-up capital (normally = to
discount rate of Danish National Bank), can be distributed to members as dividend in
proportion to their turnover with the company. According to section 814.2 dividend is free
of taxation.
Consumer cooperatives

Consumer cooperatives [brugsforeninger] within food supply/groceries mainly (but not
exclusively) for consumption in private households do not have to comply with the previous
paragraph of having a minimum of 10 members or trading only 25% with non-members
and they can also distribute dividends free of taxes to members, to the consumer
cooperative movement and to general consumer interests. Any exceeding surplus will be
taxed at 25%. [LBK n0.1001, 26-10-2009 (Consolidated Act on Taxation of Companies)
sections 81.3a, §9.2-3, and 817)]

® Translated from SKATs guidelines no. “S.A.1.6.1 Andelsbeskattede andelsselskaber/kooperativer”
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Consumer _cooperatives within _electricity, heating, and water supply open for
membership for anybody within a certain supply area are generally free of taxation except
income from sale to non-members. [LBK no.1001, 26-10-2009 (Consolidated Act on
Taxation of Companies) sections §1.2e, 2h, 83.1, and §17]

Micro producer (with less than ten members) and wor ker cooperatives

If they are not fulfilling the criteria mentioned above, they are taxed at 25% of taxable
income/surplus. [LBK no.1001, 26-10-2009 (Consolidated Act on Taxation of Companies)
sections §1.4 and §17]

Producer or worker cooperatives in primary agricult ure sector

These cooperatives constitute a special case. Legislation on ownership in primary
agriculture in Denmark is based on the principle of “self-ownership™’. This means that the
person/family farming the land is also the owner. The farmer can, of course, have
employees, but as such, farms are basically one-person or family owned undertakings.
Cooperatively owned and managed undertakings in primary agriculture sector however, do
exist in Denmark, but it is not a “straight forward” form of ownership. The term
“Andelsbrug” (cooperative farm) is not mentioned in the Act. In the act a distinction is
made between persons acquiring agricultural property, and “companies” acquiring
agricultural companies. The term, “andelsbrug”, appears only in the guidelines to the Act.
published by the Ministry.

In these guidelines cooperative owning and managing of agricultural land and primary
production undertakings in a cooperative form is allowed with an ownership structure that,
technically, is either personally owned and managed by one person who owns at least
20% of the property and also takes the function of the “anchor person”; or set up as a
personal society of the type “interessentskab” or “kommenditselskab” (partnerships and
limited partnerships) among physical and not juridical persons, i.e. that there is unlimited
or partly unlimited liability among the partners. If the buyers want to function within a
scheme with limited liability, the Act allows for forming a private limited liability company or
a public limited liability company. A cooperative type ownership with limited liability, that
would be according to the ICA principles on voting rights and distribution of dividends
independent of share of paid-up capital is not contemplated in this Act. To create such an
undertaking, special permission is needed [See 821, no.2 and 4 of Landbrugsloven
(Consolidated Act on Agricultural Property). LBK no.1202 09-10-2007).

% For clarifying the legislative and practical conditions for cooperative organising in the primary agricultural
sector the author is grateful to the suggestions and information received from lawyer Uffe Beck

ltisa concept that became a principle for the farmers when the peasants were freed from landlord tenancy
in 1787 and the land reforms allowed “self-ownership” to their farms together with the rise of the peasants to
political influence with democracy during the last half of the 19" century.
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Therefore, the actual existing cooperatively owned and managed agricultural units in
Denmark have obtained “special, exceptional” dispensations from the Ministry of
Agricultural Affairs to be allowed to make essential deviations from these rules. This
implies that they shall not take precedence for future cases. This is the case with among
others, the farming labour cooperatives of “Svanholm” and “Landbrugslauget™®. Taxation
is according to general rules for the chosen type of undertaking.

Law relating to primary farming cooperatives:
» [LBK mr.1202 of 9-10-2007: Bekendtggrelse af lov om landbrugsejendomme”.
(Act on agricultural property);
 BEK.nr.1028 of 24/10,2008: "Bekendtggrelse om reglerne i lov om
landbrugsejendomme”. (Executive order on Act on Agricultural Property);
* VEJnr.37 of 3/6,2005: "Vejledning om reglerne i lov om landbrugsejendomme”
(Guidelines on rules in act on agricultural property)]

Workers' or employee-owned cooperative s

These types of cooperatives are not covered legally as a distinctive type of undertaking.
Worker or employee-owned, democratically-run undertakings take various legal forms as
public (a/s) or private limited liability companies (aps), cooperatives (amba), commercial
associations or foundations. Industrial and service cooperatives organised in the national
federation, “Kooperationen”, were in many cases originally employee-owned, but are now
without direct membership of employees®, instead they are democratically managed
based on agreements between employers’ and employees’ organisations.

Financial, credit and insurance cooperatives

Financial, credit and insurance cooperatives and associations [sparekasser,
andelskasser, sammenslutninger af andelskasser og gensidige forsikringsselskaber] are
governed by special laws, also tax laws with the effect that they generally have to pay 25%
of taxable income.

LBK no.1001, 26-10-2009 (Consolidated Act on Taxation of Companies) sections
81.2a, 85, and 8§817)

Non commercial cooperatives
Cooperative housing associations

A cooperative housing association is a membership association that has ownership of a
building containing several dwellings or other physical spaces. Its aim is to provide

% www.svanholm.dk and www.landbrugslauget.dk
% These companies often have an ownership construction involving a trade union.
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housing for its members, by constructing or buying an appropriate building and manage
the property according to its purpose. One becomes a member of the association by
fulfilling the requirements of the by-laws as a user of the physical building space and
acquiring a share of the property, that corresponds to the value of the dwelling (or other
physical space) one is going to occupy. The price of the cooperative share is normally
related to the square meters occupied, and the general price of the house. The buying and
selling happens through the board of the association, eventually delegated to an
administrative agency, but under the responsibility of the board elected by the members.
There is a specific law on major housing cooperatives, [see LBK nr.960,19/10/2006]
and on taxation of minor housing cooperatives [see S.A.1.10.2 (Boligkollektiver)].
The law is applicable for property used for all-year-housing with more than 2 flats; or
property with 2 or more independent one-family houses. It does not provide a clear
definition beyond that it is an association of members that owns a dwelling. However in
this case there are clear indications from the ministry on how model statutes can look, and
it pronounces itself on the principles of decision-making, one dwelling-one person-one
vote.

A short overview of the chapters of the Act.

Chapter IA of the Act: On the obligation to inform inhabitants on the condition of the
building, and the right to withdraw from participating and remain a tenant, when the
process of selling cooperative shares (andele) to the inhabitants is happening and the
housing association is created in order to buy and transform a privately owned
apartment building into a cooperatively owned one.

Chapter 11,82 — On Cooperative housing association and their acquiring a building from
a private owner, and on who can be and have a right to be members of the
cooperatives with right to use a certain space of the building.

Chapter 11,85 — On establishing the value of a cooperative share when trading a
membership (a cooperative member sells his part to a new member and leaves the use
of the flat/space in the building to the new member) - the basic principle is that the
value of the share is an amount that cannot surpass the value of the particular share in
the total fortune of the house, the value of improvements made to the flat in question,
and an estimation of its general condition of maintenance at the time of selling all
together.

Chapterll.86.- on the role of the board of the association in relation to trading of
shares/flats of the cooperative association. The board has to approve the transaction
and can decrease the price of the share if it is estimated to be above the value of the
respective share of the total value of the property. This paragraph also speaks of the
obligation to keep and have accounts open for the members; and on the right of the
board to settle the percentage of the value of the share that can be used by the
member as collateral for loan taking.
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Normally a cooperative housing association will be taxed as an association, i.e. free of
taxes except if it has income from commercial activities in which case it will be taxed at
25%.

Recent data indicate that there are over 200,000 cooperative housing associations in
2010, of which almost half of these are in the metropolitan area of Copenhagen.” Each
comprises a number of households (most often in apartment houses) ranging from around
10 dwellings to several hundred in one association.

Small housing cooperatives — “Kollektiver”

Housing cooperatives below a certain size (number of memberships) are however not
classified as associations in the sense explained above. This type of housing cooperative
is not regulated by a special law, but is treated in the legal sense as “collectively owned
property” and not as a housing association. Members of small housing cooperatives can
deduct interest on loans in their personal tax bill. During the last 40 years a number of
collective housing arrangements have appeared in DK, The so-called “small housing
cooperative” that typically is a property with at most 3 housing units, and less than 15
members, where new members are accepted through a process of consensus.
Economically the members are jointly and severely liable of the debt of the property, and
they share in the fortune of the house according to the size of their cooperative share-
document. The exact number of cooperatives is not known. The phenomenon which was
related to the youth movement of the 1960's grew from about 10 in 1968 to 700 in 1971,
reaching 15,000 in 1974, and is still a viable housing alternative.

Cooperative associations within other sectors

Non-profit charity associations are often managed in a cooperative way and will
normally only be taxed of income from commercial activities after deduction of distributions
to charitable non-profit purposes according to the statutes.
[LBK no.1001, 26-10-2009 (Consolidated Act on Taxation of Companies) sections 81.6,
§3.2-5, and §17]

3.3. Activity

The Danish Commerce and Companies Agency report about 600 cooperative
companies registered at the Agency. If one takes the data published from Danmarks

© A recent addition to the law has given the housing cooperatives the option to base their yearly calculation of
the value of each cooperative share in their association on an estimation made by officially appointed
evaluators. So even though there is no national registration for housing cooperatives, this measure has made it
possible to make a more realistic estimation of the number of existing cooperative housing associations in
Denmark, as it is estimated that about 80% have used this option. Danish Radio-90’clock-News, 17 June, 2010
and article in Berlingske Tidende Newspaper, Saturday June 26, 2010.

™ Source: Annette Warming, Institute for History and Society at Roskilde University.
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Statistik it gives a different number, about 1200. It is not entirely clear how this difference
comes about. Some may be that certain types of cooperatives within the energy sector are
not registered here.

As there is no specific law on cooperative enterprise there are very few restrictions on
what business activities can be made within this scheme. An example is given in this text
on cooperative farming and how it is dealt with legally.

On the other hand, cooperatively organised business activity has not caught on as part
of later years labour insertions programs, or provision of social services, as is seen in
other European countries, in northern Europe, e.g. Sweden, Finland and the UK. In DK
until now, cooperatives still seem mostly associated with agriculture, consumer
cooperation and housing, and credit and insurance cooperatives, all related to the old
cooperative wave of the social movements from the end of 19" century. This does not
mean that there does not exist cooperative structures within the social service sector, but it
is not yet an organisational paradigm for solving social service issues in Denmark. For the
time being social service enterprises seem to tend to choose rather a foundation construct
than a more classical cooperative construct.

Cooperatives can deal with non-members. As explained in the previous section, dealing

with non-members can have consequences for the way company tax is calculated, but not
for its functioning as a cooperative society within a given sector.
Cooperatives in secondary agricultural sector have developed a practice where a member
has the right to and same time is obliged to sell his production to the cooperative. This
tradition is mainly within delivery of pork meat, eggs and milk, but not in beef, except from
organic farmers. However today you also see producers that create cooperatives within
other sectors.

3.4. Forms and modes of setting up

The social-economic activities in DK that lend themselves to cooperative-like
organisations may choose legal organisational forms that are not, strictly speaking,
cooperatives in the ICA sense, like an APS or partnership, and then through their
statutes/by-laws and praxis function in a cooperative way, just as there are enterprises that
legally are set up as an AMBA, i.e. a cooperative with limited responsibility and in praxis
functions like a capital based company and not as a social enterprise. As expressed in a
memorandum on Danish legal practice in cooperative law elaborated for DCCA in 2001.:

“Danish proprietary rights are distinguished by a principle of informality under which,
unless there are special grounds for determining otherwise, informal agreements are
binding. For cooperative societies there is no fixed procedure which must be observed
before the society is established, as is the case for public and private companies. It is,
however assumed that a foundation procedure which leads to a valid foundation of a
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cooperative society must contain those elements which are required before the society can
be said to have come into existence. These elements are: a binding decision for
foundation or a binding foundation agreement; a set of bye-laws with a content allowing
the society to function; a formal management/leadership must be established; as well as a
membership lists with at least 2 partners” (natural or legal persons)’.

Since 1995 Commercial cooperative societies with limited liability must register with the
DCCA and present a set of written statutes/by-laws containing some obligatory information
for approval. However, as there is a general freedom of contract in Denmark, one is free to
regulate the particular circumstances of societies in their statutes/by-laws, unless definitely
against law and order. It does not need a special authorization. For acceptance of the
registration as a cooperative with DCCA it must comply with 3 conditions: be a cooperative
in accordance with the definition of the company act no.651 84, see subsection 3.2.1,
page 12; be a business with the purpose of furthering the economic interests of the
members; members/partners have limited liability.

3.5. Membership

Cooperative can be set up with a minimum of 2 members, but to be registered tax-wise
as a cooperative and be taxed as such, they need to have a minimum of 10 members. If
the member is an association, like for the case of a federation of cooperatives, then the
number of members of the primary cooperative count, and the federation can be registered
with only 2 associations as members, and still comply with the minimum number of 10.

3.6. Financial profiles

There are no minimum capital requirements in Danish law for forming a cooperative
society. The members/part owners normally subscribe for a membership and then do not
have a more precisely, specified capital share in the society, although the member is liable
for the society’s debt”, often to a limited extent. As already mentioned, this has been the
case for workers cooperatives organised in “Kooperationen”, and also in the agricultural
cooperative sector, although now there is talk about making a specific member-capital-
account in some cooperatives.

It is part of the legal definition of a cooperative that its surplus will be distributed to
members as dividends according to their activity with the company (and not the size of
their paid-up capital), or remain in the company as a commonly owned property; see also

2 Nielsen, Leif Erland: Dansk Andelsretlig Praksis. DCCA 2001 (quote translated from Danish),

8 Limited liability can be within a maximum limit as a function of the members’ turnover with the society. For
the case of the housing cooperatives it is a function of the part paid to become a member/inhabitant of the
cooperative.
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section 3.2 of this report. Within the farmers’ cooperative movement, surplus has in
general remained in the cooperative to secure/contribute to technological development
and growth of the business. Thus, the equity of agricultural cooperative societies for many
years consisted entirely of undistributed surplus, so called “partnership property””®. The
fact that members do not pay an initial contribution/share when becoming a member of the
cooperative also has implied that a leaving member does not get any part of these
undistributed surplus reserves.

Cooperatives that operate on the market have to provide financial statements and
balance sheets, and deposit them with the DCCA as shall conventional commercial
enterprises.

3.7. Organizational profiles

Danish cooperative law recognises the membership democratic basis as one of the
significant cooperative principles. The specific structure of a cooperative organizationally
speaking is very little regulated by law. The general assembly of the members of the
cooperative is recognised as the authoritative level, but whether it is with a direct
representation, or through representative bodies is generally speaking a matter of decision
of the movement, the decisions of the general assembly, and the statutes not a matter of
the legislation. The model of governing bodies and practice adopted in the cooperative i.e.
formation of the management body, an elected board/supervisory body, the relative
powers attributed etc., are largely determined by the cooperative organisations and the
movement themselves. They are decisions at the level of sector, federation, and the
national federations.

With regard to administrative function and administrative competence, cooperative law
can make use of the rules in the companies Act. The practice within the farmer based
cooperatives has been and is to have a supervisory/elected board made of members and
a president/chairman that is working closely with top management of the business part of
the cooperative’. How it is done in practice varies with the sector and the size of the
cooperative. The bigger, nationally comprehensive cooperatives that historically have
emerged, partly through mergers of smaller cooperative societies, have often set up a
governance system of local managements, both politically in the form of local boards of
farmers and in business terms in the form of local production management. It is an
organisational expression of the practice of the close relationship between members and
business’®. In some countries the board also has a representative representing the

" DCCA: Memorandum on Danish legal practice in cooperative law in relation. 2001,

5 Jens Bigum (2007): Meelkevejen. Biography of the CEO of MDfoods later ArlaFoods until retirement in 2004.
MDFoods had a tradition of monthly board meetings (the Danish part of the Danish Swedish farmers
cooperative “Arla Foods”)

8 DCCA: Memorandum on Danish legal practice in cooperative law in relation. 2001
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members’ rights, a kind of internal social auditor’”. This is not a custom in the Danish
cooperative organisations.

The authority of the general assembly and which areas can be decided with a simple
majority and which ones demands a 2/3 or 3/4 majority and a presence of a certain
percentage of the members are to a large extent a matter of the concrete by-laws of the
cooperative.

Issues of minority protection in cooperatives and discrimination are a matter of legal
practice. Laws in the area do not exist, but detailed rules on protection of minorities have
been developed; likewise for the principle of equality within cooperative societies.
According to this principle the majority cannot make decisions which lead to an arbitrary
discriminatory treatment of members.

External audition is required along the same lines as for other companies. It is
determined by the law on financial statements and auditing and follows the same rules as
other companies, and it is related to the size of the company, and economic turnover.

3.8. Registration and control

Cooperatives with limited liability that are formed after 1995 have to register with DCCA
and the tax authorities, when they begin commercial activity. This is the institution that is
the authority with regard to matters of dissolution, merging, and splitting, as well as change
of homestead. Cooperative societies from before 1995 continue to have full legal status
without registering.

Statistics on the number of cooperatives registered and functioning in Denmark is not
easy to access. Some companies will be part of the companies formally registered as an
a.m.b.a., i.e. a cooperative, but taxed as conventional companies with private limited
liability (aps), while others will have “aps” as the formal legal form, but may have by-laws
and a practice on the distribution of the surplus, and the voting rights which will make them
be taxed as cooperatives.

3.9. Transformation and conversion

Yes it can happen. DCCA is the controlling institution e.g. to secure respect for
members' interests if a general assembly decision is taken to merge with another company
or to transform the company into a publicly traded company.

The tradition in Danish cooperatives on the member capital has been to keep the main
surplus in the company which has allowed both the consumer cooperatives organised in
FDB and the farmers’ cooperatives to finance growth and product development.

" In Spanish: sindico
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Many insurance companies and credit and savings cooperatives have converted into
public limited liability companies from the late 1980’s and onwards.

3.10. Specific tax treatment

This issue is dealt with above in subsection 3.2. As already mentioned, if the
cooperative wants to be taxed according to cooperative tax it has to comply with the
following economic requirements: the economic benefit can be distributed to members as
dividends according to the member's turnover with the cooperative; surplus must otherwise
consolidate the company or be dedicated to common social purposes; capital investment
can only be granted an interest more or less at the level of the discount rate of the National
Bank.

They can collaborate with external investors but may then lose their cooperative
taxation and pass to normal company tax. The supplementary texts of the tax authorities
show many examples of cooperative companies asking for how the authorities will view
changes with regard to memberships, transnational actions, etc. These decisions are
taken into account in future decisions for others cooperatives with similar challenges.

3.11. Existing draft proposing new legislation

At this time there does not exist a draft. There is some activity in various circles related
to social entrepreneurship and social welfare services about a legislative proposal
regarding socio-economic enterprises. However, there is no draft in official circulation at
this time (April 2010), nor any political parties that have this in their agenda at present. And
how such legislation will affect the formation of new cooperatives is unclear at this point.
Last time a national act on cooperatives was on the political agenda was in the mid 1980s.
It did not prosper.
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udvidelsen. Internationalisering og andelssamarbejde i de nye EU-lande. [Cooperatives
and the EU extension. Internationalization and Cooperative Collaboration in the new EU-
countries] Temaheefte, Landbrugsradet. Kgbenhavn

Nielsen, Leif Erland (2001): "Notat om Dansk andelsretlig praksis”. [Note on Danish
cooperative legal practice]

Samvirke (2010): Article on collective housing forms in 2010. February issue. FDB.
Copenhagen

Petersen, Sgren Bichmann (2009), “Andelsorganisering — den tredje vej i moderat
dansk version”. [Cooperative organisation — the third way in a moderate Danish version]
Tidsskrift for Landgkonomi, vol.195. no.3:235-240

Richter, Claus Sggaard (2009) “Forandringens vinde bleeser over traditionsrige
selskaber” [the winds of change are blowing over tradition ridden companies] in Tidsskrift
for Landgkonomi, vol.195. n0.3:223-234.

Wissing, Anne and Lars Bunch (no year): Artikel om graensesoverskridende fusioner og
spaltninger — de selskabsretlige regler. DCCA www.eogs.dk/ [Article on cross border
mergings and splittings — the legislative enterprise rules]

4. The SCE regulation and national law on cooperati  ves

Comparing the SCE as implemented in national legislation with national cooperatives,
as it is currently regulated by national law, the SCE has not influenced Danish legislation.
When preparing the SCE Act, the concern was to make the EU-SCE compatible with the
Danish legal situation of not regulating cooperative business activity through a national
Act, but as described earlier through a set of rules that take into account custom and
practice within the movements. The SCE Regulation and its national implementation has
not had an impact on national legislation concerning cooperatives. The SCE Act is not
known outside rather specific circles. The first SCE with address in Denmark has yet to be
created. The actual cases of internationalisation and collaboration in producers’
cooperatives across borders in Denmark have been done within the existing national
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legislations either as a cooperative according to Danish legislation or by creating public of
private limited liability companies. They date back to the late 1990s and 2000.

It is an ongoing issue whether the lack of a general Act on cooperatives is a legal
obstacle for further development of cooperatives in Denmark. There have been attempts to
make a law but the resistance has each time been very high from the movement. For the
situation of the big commercially strong and established cooperative companies, it has not
been, and is not a legal obstacle for its further economic development or
internationalization. If you think of the democratic and member-based development, it is
interesting to note how strong the issue of the representation of farmers in the boards still
is, as well as the one-person-one-vote principle which continues to be very essential in the
cooperative agro-industry. The system of representation to the general assembly of the big
cooperative companies in agro-industry is based on a one-person-one-vote representation
also. On the other hand, lately the farmers’ cooperatives have changed their national
federative structure. “Danske Andelsselskaber” — the national confederation of farmers’
cooperatives in Denmark, ceased to exist about 1 year ago. They are integrated into
“Landbrug og Fgdevarer” and the members are now affiliated in sectors according to their
product and not united within the cooperatives as such. To some extent this reflects the
changed social structure of Danish primary agriculture which had developed towards much
bigger differentiation in the size of the farms and increased product specialization and thus
also more specialised interests. It is still to be verified how this measure will affect the
practice and the relationship between company and members. ‘Danske Andelsselskaber’
had, through their educational department, LOK™, for years developed an important
function of education and preparation of member-farmers for organisational and strategic
work in the boards, besides providing a forum of meeting and debating their common
business. This has not been carried on into the new organisation: “Landbrug and
Fodevarer’. New farmers producer cooperatives have appeared within niche products
and within organic dairy products®.

As regards cooperative development within new sectors for cooperatives, as would be
e.g. the social service sector, Danish society appears as an exception in Europe in that
there is not a new-cooperative movement to create jobs and support socially excluded as
is seen in Southern Europe, and neighbouring countries such as the UK, Sweden and
Finland. Some will say that a specific law is lacking for this to happen. Legislation may
make the cooperative option more obvious and easier to identify, but it would still be
necessary that to be known as a viable, democratic alternative for economic collaboration
and adapted to concrete social needs both in political circles and among practitioners.
Several legal experts within the field claim that the existing legislation is satisfactory and
can easily be adapted to the present social needs of the welfare society, if you wish to

78 Landbrugets Oplysnings- og Kursusvirksomhed.
7% www.If.dk
8 www.thise.dk
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create a democratically owned and run enterprise in this area. It is interesting that the
potential of cooperative capital as a means for economic growth and social development
for a group of people, that was so essential and successful for the farmers and the workers
at a point in history, has not spread to the social service sector.

Comparing to countries with a national law, | would say that a difference is that the
present Danish legislation does not support or provide for the cooperative principles on
education and community development. That is left to the concern of the particular
cooperative movements and their by-laws. Danish legislation supports the cooperative
principles of economic collaboration, of the remuneration of capital, and a distribution of
economic surplus according to members’ transactions with the company and for the
common good — i.e. it supports and regulates the development of the common enterprise,
not for the cooperative to get involved in a broader social development. Such an
engagement has to be supported through other motivations.

On the other hand, a case where a specific cooperative legislation most probably
makes the difference is “cooperative housing”. This cooperative act has been and is, very
essential as a legal frame for creating socially affordable housing that is owned and run by
the inhabitants, and where the trading of the dwellings is regulated by a cooperative,
economic logic and not the logic of the real estate market. If it were not for this legislation,
individual interests would most probably conquer over more sociable interests when the
dwelling is up for sale and thus rapidly undermine the purpose of the cooperative housing
association.

Concluding on the role of the national legal regime and cooperative development in DK,
the Act on cooperative housing has clearly been a support for the sustainability of the
cooperative housing associations as a member-democratically run affordable housing
solution. Otherwise one must say that the legal regime in Denmark has not had a role
either as a particular obstacle or as an important factor for development of the cooperative
form of enterprise. Historical experience shows rather a pattern of adaptation of the legal
regime to the real situation which until now has been dominated by the consumer and the
farmer producer cooperative interests.

Therefore, at present there are no specific legal restrictions for the development of
cooperatives in Denmark. At the same time there are no political, legal or economic
initiatives in support of them.
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Overview of law texts and regulations that have been used in the analysis. They are
forwarded in English when possible (see column 3) or in Danish when no translation was

available.

Danish abbrev,

Danish title

English title

LOV 454; 22/05/2006

(SCE-loven)

Lov om Det europeeiske
Andelsselskab

Act no. 454; May 22, 2006

The Danish Act on the European
Cooperative Society

(the Danish SCE Act) [in English]

LOV 654, 15/06/2006 Lov om Det europaeiske Act no. 654; June,15,2006. The Danish
selskab Act on the European company (Danish
SE-act) [in English]
LOV nr. 470, 12/06/2009 | Lov om Aktie- og Act nr. 470. June 12, 2009
(selskabsloven) Anpartsselskaber Act on private and public limited

liability companies;  [only Danish]

BEK nr.172, 22/02/2010

(selskabsloven)

Bekendtggrelse nr. 172 af
22. februar 2010 om delvis
ikrafttreeden af lov om
aktieselskaber og
anpartsselskaber .

Announcement no.172 of Feb.22, 2010
on partial consolidation of Act on
public and private limited liability
companies [only Danish]

LBK nr.324, 07/05/2000
(aktieselskabsloven)

Bekendtggrelse af lov om
aktieselskaber

Consolidation Act No. 324 of 7 May
2000 The Danish Public (limited
liability) Companies  Consolidation
Act) [in English]

LBK nr.325, 7/05/2000
(anpartselskabsloven)

Bekendtgarelse af lov om
anpartsselskaber

Consolidation Act no.325, May 7, 2000.
(the Danish Private Limited liability
companies Act ) An act to consolidate
the private companies Act: Act no. 378,
May 22 1996 [in English]

BEK 1525; 13/12/2007
(Anmeldelsesbekendtggre

Isen)

Bekendtggrelse om
anmeldelse, registrering,
gebyr samt offentligggrelse
m.v. i Erhvervs- og
Selskabsstyrelsen

Announcement nr. 1525 on registration
and publication etc. in DCCM
[only Danish]

LBK nr. 648; 15/06/2006

(bogfaringsloven)

Bekendtggrelse af lov om
bogfaring

Consolidation Act no.648, Junel5,2006:
Consolidated Bookkeeping Act.
[in English]

LOV 448; 7/6/2001

(arsregnskabsloven)
LBK 395, 25/2/2009

Lov om erhvervsdrivende
virksomheders afleeggelse af
arsregnskab. ,

Danish Act on Commercial Enterprises’
presntation of Financial statements etc)
[in English]

LBK nr.960, Bekendtgerelse om lov om|Consolidation of Act no. 960 October, 19,
19/10/2006 andelsboligforeninger og 2006 Act to consolidate Act on
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(andelsboligloven)

andre boligfeellesskaber.

Cooperative housing associations and
collective housing.
[only Danish]

LBK nr, 651; 15/06/2006

"Bekendtggrelse af lov om

Consolidation Act no.651, June 15, 2006

visse erhvervsdrivende Consolidated Act on Certain
virksomheder” Commercial Undertakings
[In English]
LBK nr.1202; 09/10/2007 | Bekendtggrelse om lov om | Consolidation Act no. 1202, of

landbrugsejendomme

0ct.9,2007 on property of farming
units [only Danish]

BEK nr.1038; 29/10/2008
[

Bekendtgarelse om reglerne

landbrugsejendomme

lov om

Announcement no.. 1038 of 29/10/2008

on the rules in Act on Agricultural

property.
[only Danish][

CIR nr.
24/10/2008

9707 af| Cirkuleere
landbrugsejendomme til
samtlige
landbrugskommissioner

om lov om

Circular on Act on Agricultural property.
[only Danish]

VEJ nr. 37; 03/06/2005

Vejledning om reglerne i lov
om landbrugsejendomme

Guideline no. 37, June, 3, 2005 on rules
in Act on property of farming units
[only Danish]

Guidelines from the Danish Commerce and companies A

[Vejledninger fra Erhvervs- og selskabsstyrelsen (E

gency (DCCA)

0gS)] www.eogs.dk

Http://www.eogs.dk/sw45245.asp

Vejledning om
med begreenset

hvad geelder for mig.

Selskab
ansvar:

On how to interpret the law on
companies with limited liability
— type cooperatives

[only Danish]

Http://www.eogs.dk/s32716.asp

Vejledning om oplgsning
af AMBA, FMBA og AMBA

Guideline for dissolution of
cooperative types enterprises
[only Danish]

Http://www.eogs.dk/sw26100.asp

Vejledning
genoptagelse af
FMBA og SMBA

Guidelines for the retake/restart
of a previously forced dissolved
cooperative type enterprise
[only Danish]

om
AMBA,

Laws on taxation and rules and guidel

ines from SKA T

— (TAX department)

(Skattelov og vejledninger vedr. beskatning) www.skat.dk
LBK nr. 1001; 26/10/2009 Bekendtggrelse om lov |Consolidated Act no.1001,
(selskabsskatteloven) om indkomstbeskatning | Oct.26,2009 on taxation on
i aktieselskaber m.v. public companies etc.(Share
holding companies, etc.) [in
English]
S.A.1.10.2 Boligkollektiver Ligningsvejledning; Guidelines on taxation of
selskaber og aktiongerer cooperative housing and
2010-1 collective housing
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[only Danish]

S.A.l16.1 Andelsbeskattede  Ligningsvejledning: Guidelines on taxation of
andelsselskaber Selskaber og aktioneerer cooperatives that are taxed

2010-1 as cooperatives

S.A1.6 Kooperative  [only Danish]

foreninger/ Cooperative

associations
S.D.1.11.1 Fusion af [FUL 8§12 Guidelines for taxation of
andelsforeninger og Ligningsvejledning: merging of cooperative
brugsforeninger, m.v. Selskaber og aktioneerer societies/associations and

2010-1
S.D.1.11

kooperative virksomheder
m.v./Merging
cooperative enterprises

consumer cooperatives

Fusion af [only Danish]

of

Appendix: B

Terminology/Technical vocabulary relating to legislation and cooperatives

Danish
abbreviation

Danish

English

Danish-English terminology relating to legislation and cooperative companies

BEK Bekendtgarelse Government announcement relating to Act

on........

CIR Cirkuleere Circular

LBK Bekendtggrelse af lov om... Consolidation of Act on ... Changes to existing

law; passed at the parliament; same level as
Act)

LOV Lov (bestemt lov vedtaget i Act (passed at the parliament and signed by

Folketinget) the queen)
Statute

VEJ Vejledning om regler i Lov .... Guideline on rules relating to Act no......

EogS Erhvervs-og Selskabsstyrelsen; |DCCA: Danish Commerce and Companies
@konomi- og Erhvervsministeriet | Agency; institution related to the Ministry of
www.eogs.dk Economic and Business Affaires

SKAT www.skat.dk National institution that manages the process of

taxation.
http://www.finanstilsynet.dk/

DK-SCE lov Kap.1.81.stk.1; Kap.1,81.stk.2 Part 1.1-1; Part 1.1-2

EU-SCE Reg. | Artikel Article
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Enterprise terminology and types of enterprises as used in legal documents

FMBA Foreninger med  begreenset| Associations with limited liability

ansvar

Selskab Company, society

Brugsforening Consumer cooperative

Andelsbrug Cooperative agricultural workers' coop.
Andelsboligforening Cooperative housing association
Andelsselskab Cooperative society

Andelsforening Cooperative association

AMBA Andelsselskab med begraenset| Cooperative with limited liability

ansvar

KIS Kommanditselskab Limited partnership: “The general members” 1
or more members are jointly liable without
limitation, “the limited partners” have limited
liability.

I/S Interessentskab Partnership: a private unlimited liability
company (personal and jointly liable for debt
and obligations)

APS Anpartsselskaber Private limited liability company

A/IS Aktieselskaber Public limited liability company

SMBA Selskaber med begreenset | Societies with limited liability

ansvar

Virksomhed Undertaking, company
Other relevant vocabulary for legal documents

Beslutninger, afggrelser Decisions

Direktiver Directives

Forordninger Regulations

Feellesskabsret

Community law

Geeldende lovgivning

Legislation in force

Lov (jura)

Statute

Lov i betydning lovgivning

Law, laws, meaning legislation

Lov i betydning retssystem

Law; meaning system of laws

Lovforslag

Bill

Retsforeskrifter

Community legislation in force

R&dets Direktiv

Council Directive

Réadets Forordning

Council Regulation

Selskabsret

Company law
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Tegnet kapital

Subscribed capital

Vedteaegter

Rules (for association), regulations (for
organisation) or by-laws (us-terminology),

Forberedende arbejde

Preparatory act.

Ligning

The process of taxation by the authorities on
the basis on the tax declarations etc.

Ligningsvejledning

Guidelines on how to estimate and tax income,
fortune, property of people and enterprises ,

Lovsamling, kodeks, lovbog

Code

Retspraksis

Case law
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ESTONIA

By Marit Otsing

SuMMARY. 1. The implementation of SCE Regulation 1435/2003 in Estonian legislation. — 1.1. Source, time and
modes of implementation. — 1.2. Structure and main contents of the regulation. — 1.3. The designated
Authority/ies, as required by art. 78, par. 2, SCE Reg. — 1.4. Essential bibliography. — 2. A comment on the
implementation of the SCE Regulation in Estonian legislation. — 3. Overview of national cooperative law. — 3.1.
Sources and legislation features. — 3.2. Definition and aim of cooperatives. — 3.3. Activity. — 3.4. Forms and
modes of setting up. — 3.5. Membership. — 3.6. Financial profiles. — 3.7. Organisational profiles. — 3.8.
Registration and control. — 3.9. Transformation and conversion. — 3.10. Specific tax treatment. — 3.11. Existing
draft proposing new legislation. — 3.12. Essential bibliography. — 4. The SCE Regulation and national law on
cooperatives. — 5. Visibility of the cooperative sector and other related issues.

1. The implementation of SCE Regulation 1435/2003 i n Estonian legislation

The SCE Regulation 1435/2003 is implemented in Estonia by "Council Regulation (EC)
No 1435/2003 on the Statute for a European Cooperative Society (SCE) Implementation
Act".

1.1. Source, time and modes of implementation

SCE Regulation has been implemented in Estonia through a special law. "Council
Regulation (EC) No 1435/2003 on the Statute for a European Cooperative Society (SCE)
Implementation Act" was passed by the Parliament on Dec 14, 2005 and was announced
by the decision No 959 (December 21, 2005) of the President of Estonia.

1.2. Structure and main contents of the regulation

The legal act which regulates implementation of SCE Regulation in Estonia, is concise.

The Act regulates the legal status of an European public limited company (SCE) within
the territory of Estonia insofar as this is not regulated by Council Regulation (EC) No
1435/2003 on the Statute for a European company (SCE) (OJ L 207, 18.08.2003, pp 1-
24).

The Act and other national legal acts apply to an SCE if pursuant to the Regulation
provisions of national law apply or if the Regulation permits application of national law to
certain areas. (http://www.just.ee/23295)
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The Act has 6 chapters which regulate the following topics:

e General provisions

» Transfer of Registered Office of SCE

* Formation of SCE

* SCE Organs

» Dissolutions

» Implementing Provisions

The Act does not contain any specific measures for enabling or facilitating the formation
of SCEs. Neither does it have any strict regulative rules or restrictions which could limit the
free exercise of certain activities to be carried out by the SCE.

It gives a regulation for the formation of SCEs by merger and by conversion of existing
commercial association in SCE.

Quotation from the Act:

Division 1, Formation of SCE by merger, regulates the following topics:

§ 7. Consent of Tax and Customs Board in case of formation of SCE by merger

(1) If a commercial association registered with the Estonian commercial register which
is wound up as a result of the formation of the SCE in a foreign state participates in the
formation of the SCE by way of merger, the registrar shall not issue the certificate provided
for in Article 29(2) of the Regulation without the consent of regional structural unit of the
Tax and Customs Board.

(2) In order to obtain consent, the registrar shall submit a written request to the Tax and
Customs Board.

(3) The Tax and Customs Board may not refuse to grant consent if it does not have any
claims against the SCE, also, if the Tax and Customs Board deems it probable that no
violation of tax law is established in the course of the inspection procedure conducted by a
tax authority at the time of the request for the consent.

(4) If consent is not received within twenty days after sending the request, the Tax and
Customs Board shall be deemed to agree to formation of the SCE by way of merger.

Division 2, conversion of existing commercial association in SCE regulates the following
topics:

§ 9. Publication of draft terms of conversion

At least one month before the general meeting deciding on the conversion of existing
public limited company in SCE, the management board shall submit the draft terms of
conversion to the registrar of the commercial register and shall publish a notice concerning
the drawing up of the draft terms of conversion in the publication Ametlikud Teadaanded.
The notice shall set out that the draft terms of conversion are available for examination in
the registration department and in a place designated by the management board.
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1.3. The designated Authority/ies, as required by a  rt. 78, par. 2, SCE Reg.

The designated Authority of the SCE Regulation is the Court and its Registration
Departments in Estonia (http://www.kohus.ee).

Quotation from the Act:

§ 2. Entry of SCE in commercial register

An SCE is entered in the commercial register pursuant to the provisions of the
Commercial Code concerning entry of a public limited company in the commercial register.

§ 3. Competence

(1) The obligation provided for in Article 7(8) of the Regulation shall be performed by
the registrar in whose jurisdiction the existing registered office of the SCE is located.

(2) The obligation provided for in Article 29(2) of the Regulation shall be performed by
the registrar in whose jurisdiction the registered office of the merging commercial
association or commercial association being acquired is located.

(3) The obligations provided for in Article 30 of the Regulation shall be performed by the
registrar in whose jurisdiction the registered office of the company being acquired or the
SCE formed in the course of the merger is located.

(4) The obligation specified in Article 73(5) of the Regulation shall be performed by the
court who established the infringement provided for in Article 6 of the Regulation

1.4. Essential bibliography

« http://lwww.kohus.ee, Information about Estonian court system
e http://lwww.just.ee/23295, Council Regulation (EC) No 1435/2003 on the Statute for
a European Cooperative Society (SCE) Implementation Act.

2. A comment on the implementation of the SCE Regul ation in Estonian
legislation

For describing the current stage of implementation of the SCE Regulation Estonia today
five interviees were implemented. The interviewees are the best experts in cooperative
sector who were choosed for the research because of their wide knowledge in the
legislative, economic and social aspects of cooperatives.

The choice of interviwees was made following the principle of covering the whole area
of different kind of cooperatives in Estonia. Therefore the leaders (in one case a former
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leader) of the 4 bigger cooperative organisations were interviewed. The sectoral
organisations represent housing, credit and worker cooperatives.

One of the interviewees is professor teaching cooperative studies at the University of
Life Sciences which is the only academic institution in Estonia which gives BA, MA and
PhD level education on cooperative studies. It was decided that it is important to include
the know-how from academic cooperative sector to the research.

The interviewees have been:

- Urmas Mardi, board member of Estonian Union of Cooperative Housing Associations
(EKL)

- Andres Jaadla, board member of Estonian Union of Worker Cooperatives,
Participative Enterprises and Social Economy Organisations (Estcoop)

- Andrus Ristkok, chairman of Estonian Union of Credit Cooperatives

- Jaan Leetsaar, professor of cooperative studies, Estonian Univesity of Life Sciences

- Valdek Kraus, consultant of cooperatives, Saaremaa Educational Centre, former
chaiman of the council of Estonian Cooperative Association

It is considerable, that all the interviewees, who are the best experts on cooperatives,
did not know the main aims and content of SCE Regulation. This gives a clear sign that
the SCE Regulation is not known among the Estonian cooperators, public and civil
cervants.

The SCE Regulation is not known among the Estonian co-operators, among the public
and among the civil servants.

The main reason for that is that cooperative movement is not very strong in Estonia. It
is supported by the state neither ideologically nor financially and legally.

Another reason why there has not been created a single SCE is the lack of informative
work which should have been done by the state authorities.

3. Overview of national cooperative law
3.1. Sources and legislation features

In Estonia there are legislative acts for most types of cooperatives, covering the special
areas for housing and crediting. Special legal acts are also for commercial cooperatives
and/or associations and non-profit organisations. Legal acts which regulate the area of
cooperatives are:

« Apartment Associations Act

e Building Associations Act

* Commercial Associations Act

*  Non-profit Associations Act

e Savings and Loan Associations Act
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It is rather complicated to explain the content and legal details of different kinds of
cooperatives in Estonia because of the hardships concerning translation of the terms.

In Estonia the word "Uhistu" means cooperative, according to the meaning defined by
ICA. The word "Uihing" means association according to the common understanding about a
non-profit association. In Estonian language laenu- hoiutihistu is legally translated savings
and loan association. Hoonelhistu is legally translated building association.
Korteritihistu is legally translated apartment association. Tulundusihistu is legally
translated commercial association. Mittetulundusiihing is legally translated non-profit
association.

Today it is hard to define why official terms in legal acts were translated in a way which
does not describe their real content in a way which is understandable on international
level. The most probable reason is that the officials at the Ministry of Justice who have
been responsible for the translation were not aware about the content of cooperative
movement and did not know that the words "cooperative" and "association" can have very
different meanings.

Up to the year 2001 the activities of cooperatives in Estonia were regulated by the
Cooperative Act. In 2001 the changes in this act were passed and the act was renamed.
The new name was Commercial Associations Act (Otsing, 2005). This was a principal
change in the development of cooperative sector in Estonia.

Firstly, the definition of a "cooperative" as it is known internationally (definition by
International Cooperative Alliance)-A co-operative is an autonomous association of
persons united voluntarily to meet their common economic, social, and cultural needs and
aspirations through a jointly-owned and democratically-controlled enterprise
(www.ica.coop). - was dramatically restructured. One of the most fatal changes was the
fact that the word "cooperative" was not used in Estonian legal acts any more. Instead of a
word "cooperative" the word "association" was started to use in legal acts.

Another major change was that instead of one legal act coordinating all cooperatives in
Estonia, the different types of cooperatives started to be coordinated by two major laws -
1) Commercial Associations Act and 2) Non-profit Associations Act.

Commercial Associations Act regulates the activities of commercial associations,
savings and loan associations and building associations. The two latter types have
respective legal acts which regulate their activities (1) Savings and Loan Associations Act
and 2) Building Associations Act).

Non-profit Associations Act regulates the activities of non-profit associations and
apartment associations. There is also a separate act for regulating the activities of
apartment associations (Apartment Associations Act).

As seen from above the Estonian legal acts make difference between commercial
associations (including also savings and loan associations and building associations),
which are in principal acting as cooperatives, following the rules and values of International
Cooperative Alliance.
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Simultaneously, the non-profit associations are acting as citizens' organisations. A
citizens' association is a voluntary organisation of natural persons, formed as a
manifestation of their initiative. This definition is often used as general term for non-profit
associations and civil law partnerships. (Koncz, K. Ed, 2005)

It is important to notice that apartment associations form a different group among all
Estonian non-profit organisations. It is evident that an ordinary non-profit or sports club is
not formed for economic activities .But in the case of apartment association it is vice versa.
Apartment association is an economic organisation as other housing management
companies. An apartment association is taking care of the management of the building, it
is collecting financial reserves, hires employees etc (Petsi, 2004).

At the same time apartment associations are the most numerous form of cooperatives

in Estonia. Today there are 9430 apartment associations in Estonia, 14 savings and loan
associations and 446 commercial associations. Today apartment associations act as
typical cooperatives following the principles of ICA but according to the legislation they are
non-profit organisations.
As the above mentioned details concerning legislative differences in Estonia are mostly
important for Estonian apartment associations and not for the possible wider audience of
this report, we will not reflect the organisational details of the apartment associations in
this report and we will give more information about the commercial associations.

3.2. Definition and aim of cooperatives
Hereby the definitions about cooperatives/associations are defined according to the
main legislative act which coordinates the field of cooperatives/associations. This is

Commercial Associations Act.

Commercial Associations Act defines an association in the following manner:

Commercial Association is a company the purpose of which is to support and promote
the economic interests of its members through joint economic activity in which the
members participate:

1) as consumers or users of other benefits;

2) as suppliers;

3) through work contribution;

4) through the use of services;

5) in any other similar manner.

For clarification of the difference between commercial associations and non-profit
associations the definition of non-profit association is provided hereby.
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Non-profit Associations Act defines an association in the following manner:

A non-profit association is a voluntary association of persons the objective or main
activity of which shall not be the earning of income from economic activity.

3.3. Activity

According to the Commercial Associations Act the cooperative enterprises have the
rights and obligations as other types of enterprises which are coordinated by the
Commercial Code. There are no specific rules and/or restrictions related to the free
exercise of certain activities. There are no obligations or restrictions for dealing with the
non-members.

There are some restrictions which concern the specific types of cooperative enterprises.
For example, the Savings and Loan Associations Act enacts that it is possible to start a
savings and loan association only by the members who are registered in neighbouring
counties, having therefore a territorial restriction.

The Non-profit Associations Act enacts that the income of a non-profit association may
be used only to achieve the objectives specified in its articles of association. A non-profit
association shall not distribute profits among its members.

3.4. Forms and modes of setting up

The forms and modes of setting up a commercial association are similar to the
regulations which are applicable for setting up a commercial enterprise.

Quotation from the Act :

8 4. Founder of association

(1) An association may be founded by at least five persons. A founder may be a natural
person or a legal person.

(2) The number of founders of an association may be smaller than provided for in
subsection (1) of this section, if at least three of them are associations.

§ 5. Memorandum of association

(1) In order to found an association, the founders shall enter into a memorandum of
association.

COOPPRATIVES O Euricse “kai
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3.5. Membership
The minimum number of members for setting up a commercial association is two. There
are no specific rules which enact the circumstances for investor members. New members

are admissed by the board.

Quotation from the Commercial Associations Act:

§ 11. Requirements for membership of association

(1) A natural person or a legal person may become a member of an association.

(3) The articles of association may prescribe conditions which the members must
comply with. The conditions established for the members by the articles of association
shall be reasonable.

(4) Obligations may be imposed on members only pursuant to the procedure provided
for in the articles of association.

§ 24. Transfer of membership

A member of an association may transfer the membership of the member to another
person who becomes a member of the association after a resolution on the membership of
such person is adopted pursuant to the procedure provided for in § 13 of this Act. If
acceptance is refused, the person who wished to transfer membership shall remain a
member of the association.

§ 13. Resolution on acceptance into membership and acceptance into membership

D) The management board shall review a person’s application unless such right is
granted to the general meeting or supervisory board in the articles of association.

81 (4) A state cannot be a member of the association.

3.6. Financial profiles
The Commercial Associations Act describes the principles for the financial profiles of
the commercial associations. The details have been left for enacting in the articles of the

commercial association.

Quotation from the Commercial Associations Act:

81 (2) An association shall be liable for its obligations with all of its assets. A member
of an association shall not be personally liable for the obligations of the association. The
articles of association may prescribe that the members are solidarily liable for the
obligations of the association with all of their assets (full personal liability) or are liable to
the extent determined by the articles of association (additional liability).

C°°"-.§f.‘_r%'|‘;'55 O Euricse ' kal




Part Il. National Report: ESTONIA

(3) Unless the articles of association prescribe the personal liability of the members of
the association for the obligations of the association, the share of the association capital
shall be at least 40 000 kroons.® If the articles of association prescribe the additional
liability of the members of the association, the amount of additional liability of the members
shall be at least 40 000 kroons.

§ 29. Distribution of profit

(1) The net profit of an association shall be transferred to the reserves which are not
subject to distribution between the members of the association.

(2) The articles of association may prescribe that payments are made to the members
of the association from net profit or from profit of the previous financial year from which
uncovered losses of previous years have been deducted.

§ 30. Amount and payment of dividends

(1) The amount of a dividend shall be approved by the general meeting. The
management board or, if a supervisory board exists, the supervisory board shall make a
proposal on the amount of a dividend. The general meeting shall not decide on payment of
a dividend which is greater than prescribed in the proposal of the management board or
supervisory board.

(2) If, according to the articles of association, dividends must be paid to the members, a
share of profit (dividend) shall be paid to the members of the association according to their
participation in the activities of the association.

(3) The articles of association may prescribe that a dividend is paid to a member in an
amount in proportion to the contribution of the member. Such dividend shall not be greater
than the dividend paid to the member according to the participation of the member in the
activities of the association or an interest calculated on the basis of an ordinary long-term
deposit.

§ 31. Legal reserve

(1) An association shall have a legal reserve. A legal reserve shall be formed from
annual net profit transfers and other transfers entered in the legal reserve pursuant to law
or the articles of association.

(2) If, according to the articles of association, dividends may be paid from profit, at least
one-twentieth of the net profit shall be entered in the legal reserve during each financial
year, unless the articles of association prescribe a greater transfer.

(3) Upon a resolution of the general meeting, legal reserve may be used to cover loss if
it is impossible to cover the loss from undistributed profits from previous periods.

§ 32. Other reserves

The articles of association may prescribe that, in addition to the legal reserve, other
reserves are formed from which payments to the members shall not be made. The articles
of association shall determine the procedure for and purpose of use of such reserves.

81 2556.- EUR
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3.7. Organisational profiles
The general meeting is the highest body of the association.

Quotation from the Commercial Associations Act:

§ 43. Right to vote

Each member of an association has one vote.

8§ 44. Restriction of right to vote

A member of an association shall not vote if release of the member from obligations or
liabilities, assertion of a claim against the member or entry into of a transaction between
the member and the association, or appointment of a representative of the association in
such transaction or exclusion of the member from the association, is being decided. The
votes of such member shall not be taken into account in the determination of
representation.

§ 55. Board

(2) The management board may have one member (director) or several members. The
number of members of the management board shall be determined in the articles of
association. A member of the management board need not be a member of the
association. A member of the management board must be a natural person with active
legal capacity. The residence of at least one-half of the members of the management
board must be in Estonia.

§ 62. Prohibition on competition

(1) Without the consent of the general meeting or, if a supervisory board exists, without
the consent of the supervisory board, a member of the management board shall not:

1) be a sole proprietor in the area of activity of the association;

2) be a partner of a general partnership or a general partner of a limited partnership
which operates in the area of activity of the association;

3) be a member of a directing body of a company which operates in the area of activity
of the association, except if the companies belong to one group.

8§ 64. Supervisory board

(1) An association shall have a supervisory board if the association has more than 200
members or the share capital is greater than 400 000 kroons or if so prescribed by the
articles of association.

§ 65. Auditors and controllers

(1) An association shall have an auditor if the share capital of the association is greater
than 400 000 kroons or if so prescribed by law or the articles of association.

(2) If an association does not have an auditor, the general meeting shall elect one or
several controllers in order to audit the economic activities of the association.
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3.8. Registration and control

The Commercial Associations Act regulates the conditions of registration of a
commercial association.

Quotation from the Commercial Associations Act:

8 7. Petition for entry in commercial register

(1) In order to enter an association in the commercial register, the management board
shall submit a petition to the commercial register and the petition shall set out all the
information specified in § 8 of this Act. The petition shall be signed by all members of the
management board.

(2) Any other petition submitted to the commercial register shall be signed by a member
of the management board. If the members of the management board have the right to
represent the association only jointly, all the members of the management board entitled to
represent the association jointly shall sign the petition. Signatures on the petition shall be
notarially authenticated.

(3) The management board is required to submit a petition for entry in the commercial
register within six months as of entry into the memorandum of association.

8 66. Appointment and duties of auditors

(1) The number of auditors shall be specified and auditors shall be appointed by the
general meeting, which shall also specify the procedure for remuneration of auditors. The
written consent of a person is required for appointment of the person as auditor.

(2) Persons to whom the right to be an auditor is granted pursuant to law may be
auditors.

(3) The management board shall submit a list of auditors to the commercial register,
which shall set out the names, personal identification codes and residences of the
auditors, and the legal basis for their activities as auditors. Upon a change of auditors, the
management board shall, within five days, submit a new list of auditors to the commercial
register. The consent of auditors specified in subsection (1) of this section shall be
appended to a list of auditors submitted to the commercial register.

(6) In addition to auditing, an auditor shall monitor the management of an association
and the correctness of maintaining a list of members and shall provide his or her opinion
thereon.

8§ 67. Appointment of controller

(1) The number of controllers shall be specified and controllers shall be appointed by
the general meeting, which shall also specify the procedure for remuneration of controllers.
The written consent of a person is required for appointment of the person as controller.

(2) The management board shall submit a list of controllers to the commercial register;
the list shall set out the names, personal identification codes and residences of the
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controllers. Upon a change of controllers, the management board shall, within five days,
submit a new list of controllers to the commercial register. The consent of controllers
specified in subsection (1) of this section shall be appended to a list of controllers
submitted to the commercial register.

(3) A natural person with active legal capacity who has sufficient economic and legal
knowledge may be a controller. A member of the association, a member of the
management board or supervisory board of an association, a bankrupt or any other person
from whom the right to engage in economic activity has been taken away pursuant to law
shall not be a controller.

(4) A controller may be appointed for one financial year or for a longer term, but for not
longer than three years.

8 69. Controller’s report

(1) A controller shall prepare a report on the results of auditing and shall submit such
report to the general meeting.

(2) The supervisory board and, if the association does not have a supervisory board,
the general meeting shall be informed of each error in management, or violation of the
requirements of the articles of association or law discovered by a controller. The general
meeting shall be informed of errors in management made by the supervisory board, or
violation of the requirements of the articles of association or law by the supervisory board.

3.9. Transformation and conversion

The Commercial Associations Act does not enact any rules for transformation or
conversion of commercial associations into different legal form of enterprises.

3.10. Specific tax treatment

The standard treatment for enterprises is applied for tax treatment of commercial
associations.

3.11. Existing draft proposing new legislation.

The Union of Savings and Loan Associations has prepared proposals for amendments
in Savings and Loan Association Act. The main aim of the amendments is to lose the
territorial restrictions from the Act. Also some minor proposals for supporting the everyday
activities of these associations were prepared. The proposals have been given to the
Parliament.
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3.12. Essential bibliography

*  http://lwww.ica.coop/coop/index.html, definition of a cooperative

« Koncz, Katalin E, Ed, NGO Sustainability in Central Europe, Open Society Institute
Budapest, 2005

« Kahrik, Anneli, Socio-spatial Residential Segregation in Post-Socialist Cities; the
Case of Tallinn, Estonia, Tartu Ulikooli Kirjastus, 2006, pp38.

« Lagerspetz, Mikko, Trummal, Aire jt, Tuntud ja tundmatu kodanikutihiskond, Avatud
Eesti Fond, Tallinn, 2003 (in English: Known and Unknown Civil society)

+ Leetsar, Jaan, Uhistegevus globaliseeruvas uhjiskonnas, Tartu, 2003 (in English:
Cooperative movement in Globalizing Society)

e Otsing, Marit, How to develop the cooperative movement: the case of housing in
Estonia in "Trends and Challenges for Cooperatives and Social Enterprises in developed
and Transition Countries" Ed Borzaga, Carlo; Spear, Roger Trento, 2004, pp 248.

e Otsing, M, Presentation at the conference “Employee participation in Eastern and
Central European countries”, Ljubljana, 25.03.2003

e Otsing, Marit, Eesti korterithistuliikumine viimase aastakiimne jooksul - selle teket
ja arengut mojutavad tegurid, kogumikus "Algatus, osalus ja organisatsioonid", Avatud
Eesti Fond, Tallinn, 2007 (in English: Estonian Housing Cooperative Movement -overview
of the factors which have influenced its formation and development in "Initiative,
Particiption and Organisations"

« Paadam, Katrin, National Housing Context in "New Ideas for Neighbourhoods in
Europe", Ed. Holt-Jensen, Arild; Henu, Elise etc, University of Bergen, 2004, pp 11-12.

» Petsi, Heigo, Korterithistu, in "Korteritihistu kasiraamat", Eesti Korteritihistute Liit,
Tallinn 2004, pp 14, (in English: Apartment Association, "Handbook for Apartment
Associations")

4. The SCE Regulation and national law on cooperati  ves

In order to describe the main legal obstacles to the development of cooperatives in
Estonia, a brief overview of the latest history of cooperative movement should be given.

In the end of the 1980-ies, along with the starting of the “perestroika”, began formation
of new cooperatives in Estonia. At that time it was the first and only possible form of
private enterprise. By the beginning of 1990 there were already 2000 such new
cooperatives registered in Estonia. By August, 1993, this number reached 3000.

At the same time started the process of enterprise privatisation. If in 1991 more than 90
% of enterprises in the service and trade sectors belonged to the state or the local
authorities, then in 1994 the percentage of privately owned enterprises in the service
sector reached 83 % and in the trade sector — 90 %.
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The society developed in the direction of decreasing of the number of large employee-
owned enterprises and simultaneous growth of firms with external participation and
management-owned firms.

The number of employee ownership or participative enterprises, initiated in the
beginning of the 1990-ies, was on the decrease during the 1990s, these enterprises then
taking other shapes. The main reason for this change of shape is the inadequate
understanding of the participants about the rules of a free market economy. The
employees that became part-owners of their enterprises in the beginning of the 1990-ies
preferred to exchange their shares for money.

The process of privatisation and founding of new enterprises was just the beginning of
the development of new structures of ownership.

Housing reform in Estonia began in 1992; since then 98% of the all apartments have
been privatised and 75 % of population now lives in apartment buildings. The reform has
moved through three stages:

1. privatisation of apartments

2. establishment of apartment associations

3. privatisation of the land for apartment associations (Otsing, 2004)

Today there are 9430 apartment and building associations in Estonia. Apartment and
building associations form a remarkable percentage of all the non-profit organisations in
Estonia.

The national housing policy strategy was approved in 2003. A few local governments
have approved their local housing strategies. Since 1991 (after the collapse of the
communist regime), the housing sector has mostly been regulated by free market
relations, whereas the public sector provides a regulatory framework for changes
(Paadam, 2004).

The constitution of Estonia does not directly stipulate everyone's right to housing. The
right to housing (right to state assistance in case of need) is realised through mechanisms
set in place under the Social Welfare Act (Kahrik, 2006).

In 2001 the Act of Co-operatives was remade and the new legal act was named -
Commercial Associations Act. The new act rised the founding capital of a commercial
association and series of other changes were made which made founding and running a
commercial association less attractive. After that change the decrease in the amount of
commercial cooperatives grew rapidly.

According to the information from the Commercial Register there were registered 15
022 non-profit organisations and 411 foundations in August 2001 in Estonia (Lagerspetz,
Trummal, 2003). At the same time there were ca 3000 cooperatives (Otsing, 2003)

Today there are 446 commercial associations and 29 237 non-profit associations and
foundations according to the Commercial Register.

Generally, the official policies in Estonia have not been in favour of co-operative
movement.
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The main reason why the development of cooperatives in Estonia has been in downfall
is the lack of supportive policy and lack of information about the cooperatives.

| seems, that major part of the politicians from younger generation do not know the
international principles of cooperative movement. Quite often cooperative movement and
cooperatives are seen as a relict of the soviet period or as economic organisations of a
small interest groups. But this is a principal mistake (Leetsar, 2003)

The leaders of educational system have not done practically anything for inserting
cooperative sciences into curriculum. In 2001, the basis of cooperative entrepreneurship
were not taught in Estonian colleges, gymnasiums and in most of the universities. The
word "cooperative" was totally absent from the textbooks of economy and civil society in
our gymnasiums (Leetsar, 2003).

The practice of other states in the world shows that the development of cooperatives
has to be guided by legislation, financial principles and public publicity. Estonian
intellectuals should gain knowledge about the methods how to preserve and develop small
nations with the help of cooperative movement (Leetsar, 2003).

Consequently, it could be said that the SCE model is unknown in Estonia and the
amount of commercial cooperatives is decreasing. The legal acts do not make any
restrictions to the activities of commercial associations, but at the same time there are no
any supportive structures or measures implemented.

5. Visibility of the cooperative sector and otherr  elated issues
Cooperative sector in Estonia is not visible. Cooperative sector should gain much

bigger public support for promotion of the idea of a cooperative as a sustainable and
effective model of entrepreneurship.

cooplgrﬁglggs O Euricse ' kal

TLer



Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

COOPPRATIVES D Euricse Sk@l



Part Il. National Report: FINLAND

FINLAND

By Pekka Pattiniemi, Jarmo Hanninen

SumMARY. 1. The implementation of SCE Regulation 1435/2003 in Finnish legislation. — 1.1. Source, time and
modes of implementation. — 1.2. Structure and main contents of the national regulation on SCE. — 1.3. The
designated Authority/ies as required by art. 78, par. 2, SCE Reg. — 1.4. Essential bibliography. — 2. A comment
on the implementation of the SCE Regulation in Finnish legislation. — 3. Overview of national cooperative law.
— 3.1. Sources and legislation features. — 3.2. Definition and aim of cooperatives. — 3.3. Activity. — 3.4. Forms
and modes of setting up. — 3.5. Membership. — 3.6. Financial profiles. — 3.7. Organisational profiles. — 3.8.
Registration and control. — 3.9. Transformation and conversion. — 3.10. Specific tax treatment. — 3.11. Existing
draft proposing new legislation. — 3.12. Essential bibliography. — 4. The SCE Regulation and national law on
cooperatives.

1. The implementation of SCE Regulation 1435/2003 i n Finnish legislation
1.1. Source, time and modes of implementation

SCE Regulation 1435/2003 has been implemented in Finland by Law No 906 of
October 29th 2006 (Eurooppaosuuskuntalaki 29.10.2006/906). This law came into force
November 1st 2006.

Simultaneously, changes were made in Cooperative Act, Trade Register Act, Business
Information Act, Trade Name Act, Business Mortgage Act, Act on Credit Institutions, and
Cooperative Bank Act. These changes both added SCE in them and also brought the
contents of SCE Regulation in these acts. The change made to Cooperative Act is an
exception, it does not concern even options but it is connected to SCE Regulation art. 46,
par. 1. In Finland a legal person cannot be a member e.g. in a management organ, but this
was not written in legislation. Now this was added to Cooperative Act as it was done in
Limited Liability Companies Act 624/2006 a few months earlier. This clears the
implementation of SCE Reg. art. 46, par. 1.

1.2. Structure and main contents of the regulation

Structure

The Finnish implementation of SCE Regulation is concise but also quite thorough. The
main part is the SCE Act 906/2006, which consists of the main contents of SCE
Regulations and has multiple implications to Finnish Cooperatives Act and other acts

TLer

cooplgrﬁglggs O Euricse ' kal



Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

concerning e.g. registration issues. SCE Act has only 16 sections, which handle
registration, formation, conversion and seat (also final accounts connected) issues,
member's special right to resign, management and general meeting, liquidation and
dissolution, and also liability and penal provision issues. These sections follow strictly the
SCE Regulation and give a clear picture of its main contents.

Options

Some options given in the SCE Regulation are exercised. These concern participation
in the formation of an SCE; additional form of publication for the transfer of the registered
office; requirements for the protection of the interests of creditors and holders of other
rights in case of transfer; extending the application of art. 7, par. 7, subpar. 1, to liabilities
that arise, or may arise, prior to the transfer; ensure appropriate protection for members
who have opposed the merger; providing for the responsibility of the managing director;
requiring or permitting an SCE statutes to provide for the appointment and removal of the
members of the management organ by the general meeting; providing for the responsibility
of the managing director, and; providing for the enlargement of statutes’ capacity to
regulate the power of representation.

It is necessary to mention that none of these options is implemented straight in the
Finnish SCE Act, without any implications to national legislation or SCE Regulation. All
options exercised have implications to national legislation, mainly to Cooperative Act and
Limited Liability Companies Act, or to SCE Regulation, or simultaneously to both. It has to
be mentioned also, that when exercising options there is only one implication to the valid
national legislation which was changed simultaneously when national SCE Act was given.
As stated earlier, there was also one change made to Cooperative Act but this was not
connected to options.

There are also many stipulations in the Finnish Cooperative Act that are in line with
SCE Reg. options, but in the national SCE Act there are no implications to these. They
were already given before in national legislation, again without any connection to
upcoming SCE Regulation. The question is, should we regard them as exercising the
options? Technically they don't seem perfectly like that but in practice they implement the
possibilities of options.

As both one-tier and two-tier systems were already taken into account in the
Cooperative Act, this helped the implementation of SCE Regulation and options connected
to these didn't have to be used (e.g. SCE Reg. art. 42, par. 4).

Application of regulation

Finnish SCE Act enables the formation of SCE's. But as also earlier national legislation,
e.g. Cooperatives Act, give good opportunities for cross-border actions, the SCE option
doesn't accelerate formation of European joint ventures.
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Implications

The implications made to other acts can be divided into two categories: organisational
implications to Cooperative Act, and implications to mainly supervision and authority
legislation. The former give the implementation an organisational and functional framework
as a cooperative according to Finnish Cooperatives Act. The latter point out the different
authorities required by SCE Regulation. Naturally, there are also implications for the SCE
Regulation. These guarantee that the national legislation meets the requirements of the
SCE Regulation.

Here is a good example how the implications are made Finnish SCE Act both to
national legislation and SCE Regulation:

"2 8 Registration

The National Board of Patents and Registration is the legal authority concerning
registration of an SCE and the issue named in SCE Regulation art. 26 para. 2.

Announcing an SCE to register and the trade name are regulated in the SCE
Regulation, the Co-operatives Act, the Limited Liability Companies Act, the Trade Register
Act (129/1979), the Business Information Act (244/2001) and the Trade Name Act
(128/1979)."

Rules and restrictions

There are no specific rules and/or operational, territorial or other restrictions, obligations
or obstacles related to the nature of business or to the free exercise of certain activities to
be carried out by the SCE. SCEs can participate public procurements and are free to
exercise any kind of appropriate business. Finnish Cooperative Act has no such
restrictions, either.

1.3. The designated Authority/ies as provided for by article 78, par. 2, SCE Reg.

Paragraphs 7, 21, 29 and 30:

The National Board of Patents and Registration is the legal authority concerning
registration issues.

Paragraph 54:

The state provincial office is the authority to process the application concerning
convening of the general co-operative meeting, when the meeting to be held according to
SCE Regulation is not convened in stipulated time.

Paragraph 73:

The court is legal authority in issues mentioned in SCE Regulation art. 73 para. 1-4. If
the SCE to be wound-up is to be supervised under the Act on Financial Supervision
(878/2008), e.g. bank, the authority is the Financial Supervisory Authority (FIN-FSA).
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1.4. Essential bibliography

Eurooppaosuuskuntalaki, Pellervo-Seura ry, Helsinki 2007 (SCE Act, Pellervo
Confederation of Finnish Cooperatives, Helsinki 2007)

Eurooppaosuuskuntalaki 906/2006 (SCE Act 906/2006, main parts delivered in English)

Interview for the SCE Project questionnaire with Mr. Sami Karhu, Director of
Cooperative Services and Mr. Kari Lehto, General Councel, Legal Services, Pellervo
Confederation of Finnish Cooperatives, 18th December 2009

2. A comment on the implementation of the SCE Regul  ation in Finnish legislation

Implementation

Finnish implementation of SCE Regulation itself is done very well. The process was
transparent and implemented in open collaboration with cooperative movement. Also the
development of SCE Act and outcome were informed widely to cooperative sector. As
stated earlier, the structure of Finnish implementation of SCE Regulation is clear and easy
to apply. The Finnish SCE Act follows strictly the SCE Regulation, and Cooperative Act
gives firm organisational framework for SCEs. Authority issues are solved simply by
allocating different duties to Finnish authorities. Naturally, there are always some issues
that are not quite clear in practice, like taxation of cross-border actions, but the legal and
organisational framework for creating SCEs is very good.

Expectations and results

In spite of clear implementation and appropriate information there are no SCEs
established in Finland. There is only one subsidiary in Finland. These poor results were
not a surprise; during the development process of SCE Act there were lots of doubts that
the act would be widely adopted, even if at all. These doubts were based on e.g. the fact
that Finnish Cooperative Act allows foreign membership, and it is even possible for
foreigners to establish a cooperative in Finland. When the Finnish SCE Act was given,
there was also debate about other European legislation amendment ideas, such as
enabling transfer of company seat to another member state.

It seems that there has been no particular need for SCEs. The solutions of cross-border
activities have been done by buying company shares or establishing subsidiaries. Many
structural changes in the markets related with cooperatives, such as dairy and meat
business, have already been done earlier, and now there are situations that different
national cooperatives are competitors. In e.g. dairy business there are some Finnish dairy
cooperatives that that have collaboration in marketing with Swedish Arla through Arla's
ownership in former Finnish Ingman Foods, now Arla-Ingman. It must be stated also, that
there has been only one SE in Finland.
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3. Overview of national cooperative law
3.1. Sources and legislation features

In Finland cooperatives are regulated by Cooperative Act, and cooperative banking
sector by Cooperative Bank Act. Cooperative banks are cooperatives, and the Cooperative
Act is applied unless there are special issues mentioned in Cooperative Bank Act.

Tax and e.g. registration legislation is general for all enterprises, and covers also
cooperatives.

3.2. Definition and aim of cooperatives

Cooperative Act, Chapter 1, Section 2 - Definition and purpose of a cooperative:

"(1) 'Co-operative' is defined as an organisation whose membership and share capital
have not been determined in advance. The purpose of a co-operative shall be to promote
the economic and business interests of its members by way of the pursuit of economic
activity where the members make use of the services provided by the co-operative or
services that the co-operative arranges through a subsidiary or otherwise.

(2) However, it may be stipulated in the rules of the co-operative that its main purpose
is the common achievement of a ideological goal."

3.3. Activity

Activities permitted

There are no special restrictions for business activity of cooperatives in Finland. Still,
the mutual insurance business is regarded to be part of Finnish cooperative movement but
they act as mutuals according to different legislation for insurance organisations.

Non-member activities

Finnish Cooperative Act approaches non-member actions as an exception, but
chapter 2, section 6 concerns further regulations in the rules (by-laws) of a cooperative,
and in rules co-operative can allow non-member actions. There is no separate counting for
non-member activities, and cooperatives whole surplus can be the basis of dividing
surplus to members.
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3.4. Forms and modes of setting up

A co-operative may be incorporated by no fewer than three private individuals or
organisations, foundations or other legal persons. An incorporator shall become a member
of the co-operative. A person without legal capacity and a bankrupt person cannot be an
incorporator. (Co-operative Act, Chapter 2, Section 1 - Incorporators)

Incorporators shall draw up an incorporation instrument, to be signed and dated by
incorporators. The instrument shall contain information described in Cooperative Act,
chapter 2, section 2. These are e.g. rules of the cooperative, information on incorporators
and shares devolving on them. The incorporation instrument is regarded as a contract
between incorporators to establish the cooperative.

3.5. Membership

Co-operative Act, Chapter 2, Section 1 - Incorporators:

"(1) A co-operative may be incorporated by no fewer than three private individuals or
organisations, foundations or other legal persons. An incorporator shall become a member
of the co-operative.

(2) A person without legal capacity and a bankrupt person cannot be an incorporator."

Cooperative Act has no regulations that members should use cooperative's services but
in the rules there could be stipulations both regarding membership requirements and
grounds for expulsion. Membership decisions are done by the board of directors.

Investment in cooperative

Members have multiple tools to invest in their cooperative: shares, voluntary shares,
supplementary shares and investment shares. Supplementary shares are available also
for non-members if stipulated in rules, and investment shares are available for non-
members. There are no restrictions in Cooperative Act for the amount or proportion of non-
member investment. Only basic shares give power of decision so the power is always in
the hands of members.

3.6. Financial profiles

There is no minimum capital requirement for cooperatives in Finland, and the share
capital is variable depending on the number of members or changes in number or value of
shares.

Cooperative can allocate yearly surplus to the development of cooperative, in reserves
but also divide it based on the transaction with members. Cooperative can divide surplus
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also by paying reasonable interest on shares but there are no mentions in legislation of
what is "reasonable” to keep the interest paid taxed as capital income. There are some
assumptions that the interest should not exceed 9 % which is interest used when counting
the tax-free proportion for limited company's dividend based on company's net assets.

The reserves

In Finnish Cooperative Act there are rules that (obligatory) reserve fund
has to be augmented when a cooperative makes profit (until level of 1% of
balance sheet total is reached, minimum of 2500 eur), this is 5% of surplus
made (OKL 1488/2001, 8: 98; Cooperatives Act 1488/2001, chapter 8, section
9). This is taxed like other surplus. Reserve fund is a part of cooperative's fixed capital and
thus can't be distributed to members.

About other funds, there are multiple rules and guidance for taxation, e.g.
when a cooperative adds value to cooperative (shares) directly from surplus
(revaluation).

Dissolution

In case of dissolution the basic principle according to Cooperative Act is that the share
of the member shall consist of 1) a share of the distributable assets proportionate to the
member's share in the cooperative, but no more than the paid-up amount of the share
price; and 2) after the share price refunds, a share of the reminder of the assets of the
cooperative proportionate to the number of members in the cooperative. If stipulated in
rules, the remainder (2) of assets may be 1) distributed to the members in accordance with
some other basis; 2) distributed to the owner's of supplementary shares and investment
shares; and 3) used for a purpose stipulated in the rules or decided by the general
meeting.

Financial instruments

Cooperatives can issue financial instruments. As stated earlier, members have multiple
ways to invest in their cooperative: shares, voluntary shares, supplementary shares and
investment shares. Supplementary shares are available also for non-members if stipulated
in rules, and investment shares are available for non-members. There are no restrictions in
Cooperative Act for the amount or proportion of non-member investment. Only basic
shares give power of decision so the power is always in the hands of members. A
cooperative can also take out capital loan.

Public information
A cooperative is obliged to provide balance sheets and to deposit them at National
Board of Patents and Registration of Finland (NBPR).
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3.7. Organisational profiles

Structure

Basic structure of cooperative is based on general meeting as the organ that uses the
decision power of members. Other choice is that it is stipulated in the rules that instead of
general meeting, members' power of decision is to be exercised by delegates elected by
the members.

Voting rights

In general meeting there is the principle of one member, one vote unless stipulated in
the rules otherwise. It is possible that there are differentiated numbers of votes between
members. The number of votes of one member may be more than ten times the number
of votes of another member on in a co-operative in whose rules it is stipulated that the
majority of members are to be cooperatives or other legal persons. Thus, in other
cooperatives the numbers of votes can differentiate only up to ten times.

Management

Management of the cooperative is based on board of directors (obligatory), which is
elected by general meeting. It maybe also stipulated in the rules that cooperative has
supervisory board, and further that it shall elect the members for the board of directors.
Also non-members can be in the board of directors.

External auditor

Cooperative or any company is not obliged to have external auditor if not more than one
of the following conditions were met in both the past completed financial year and the
financial year immediately preceding it: 1) the balance sheet total exceeds 100 000 euros;
or 2) net sales or comparable revenue exceeds 200 000 euros, or; 3) the average number
of employees exceeds three (Auditing Act 459/2007). In many cases at least two of the
criteria is met, so only smallest cooperatives don't have to have external auditor but in
practice they usually want to maintain similar type of auditing.

3.8. Registration and control

A cooperative shall be notified for registration within six months of the signing the
incorporation instrument, as specifically provided. This means registration to general
company register called the Trade Register, which is held by National Board of Patents
and Registration of Finland (NBPR). By this registration cooperative gets Business Identity
Code. There is only public control which is implemented through register and Business ID,
mainly concerning taxation, annual accounts and representatives of companies.
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3.9. Transformation and conversion

A cooperative can be reincorporated as a limited-liability company. This can be done
without liquidation proceedings so that the members of the cooperative receive as
consideration the entire stock of the limited-liability company. The qualified majority in the
general meeting needed is at least two thirds of votes cast. Before this the board of
directors shall prepare draft terms of reincorporation. (Cooperative Act, chapter 18)

3.10. Specific tax treatment

Taxation principles

Basically, the same taxation principles apply to all Finnish enterprises, also
cooperatives. There are some exceptions for cooperative, that are mentioned in tax
legislation and tax guides. Also you have to mention that there are no special tax benefits
for cooperatives, in fact the capital income from cooperative (interest on shares) is taxed
harder. The specific treatments are mainly technical and relate to surplus.

The amounts paid to the members because of the cooperative trade.

First of all, cooperatives and their members have normal taxation on their trade in daily
business. If a member sells products to his/hers cooperative, it is his/hers normal income.
For cooperative, this is normal cost. This applies also to wages in worker cooperatives.

What comes to surplus, it is possible for a cooperative to pay surplus to members
based on trade and/or as an interest on capital invested (on shares) (OKL 1488/2001, 8: 1-
28; Cooperatives Act 1488/2001, chapter 8, sections 1-2).

In legislation there are clear rules for this. If the surplus is divided according to the
trade, cooperative can make same deduction in taxation. And again, this is normal income
for the member. (EVL 18 §, 27 8§; Act on the Taxation of Business Profits and Income
from Professional .Activities sections 18 and 27, Verohallituksen ohje Dnro 983/345/2006,
14.6.2006; National Board of Taxes Guide Dnro 983/345/2006, 14.6.2006)

Interest on shares is not deductible.

The reserves

In Finnish Cooperative Act there are rules that (obligatory) reserve fund has to be
augmented when a cooperative makes profit (until level of 1% of balance sheet total is
reached, minimum of 2500 eur), this is 5% of surplus made (OKL 1488/2001, 8: 18§;
Cooperatives Act 1488/2001, chapter 8, section 9). This is taxed like other surplus.

About other funds, there are multiple rules and guidance for taxation, e.g. when a
cooperative adds value to cooperative (shares) directly from surplus (revaluation).

cooplgrﬁglggs O Euricse ' kal

TLer



Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

The bonuses to members

In consumer cooperatives bonuses are "tax-free" for members, they are kind of "late
discount" . In cooperative banking bonuses related to e.g. sums on a members bank
accounts are considered as capital income. In e.g. agricultural cooperatives bonuses are
normal income for member's business. (Verohallituksen ohje Dnro 71/39/2000 18.2.2000;
National Board of Taxes Guide Dnro 71/39/2000 18.2.2000)

Non-member activities

Finnish Cooperative Act approaches non-member actions as an exception, but chapter
2, section 6 concerns further regulations in rules, and in rules co-operative can allow non-
member actions. And they usually do so. There is no separate counting for non-member
activities, the whole surplus can be the basis of dividing surplus to members.

Interest on shares

Taxation of capital income was reformed in Finland 2004. As a result, capital income
paid to owners from limited companies (dividend) is tax-free up to 90 000 euros, but for
cooperatives (interest on shares for members) this limit is only 1500 euros. This was a
serious setback for cooperatives, and debate has been going on since then to correct the
situation. Difference in tax-free proportion of capital income makes collecting of fixed
capital to cooperatives more difficult compared to limited companies.

3.11. Existing draft proposing new legislation

For few years there has been preparation going on to make a draft of a new
Cooperative Act. The main reason for this is to harmonise Finnish legislation. At the
moment there will be no changes to the basic principles of present Cooperative Act but the
structure will be harmonised with Limited Liability Companies Act. There is also aim to
avoid references and to situate the most often applied stipulations first in the text. Pellervo
Confederation of Finnish Cooperatives and the Ministry of Justice are together preparing
the draft and the new Cooperative Act should be given 2012.

3.12. Essential bibliography

Verohallituksen ohje Dnro 983/345/2006, 14.6.2006 (National Board of Taxes Guide
Dnro 983/345/2006, 14.6.2006)

Laki elinkeinotulon verottamisesta EVL 360/1968 (Act on the Taxation of Business
Profits and Income from Professional Activities 360/1968)

Taxation in Finland 2009
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English http://www.vero.fi/nc/doc/download.asp?id=4151;1035296

Osuuskuntalaki OKL 1488/2001 (Cooperatives Act 1488/2001, unofficial English
version delivered)

Poyhonen, Seppo; Osuuskunnan hallinto ja osuuskuntalaki, Talentum, Helsinki 2005
(Poyhonen, Seppo; Cooperative administration and Cooperative Act, Talentum, Helsinki
2005)

Verohallituksen ohje Dnro 71/39/2000 18.2.2000 (National Board of Taxes
Guide Dnro 71/39/2000 18.2.2000)

Tilintarkastuslaki TTL 459/2007 (Auditing Act 459/2007, English version
http://www.finlex.fi/fi/laki/lkaannokset/2007/en20070459.pdf)

4. The SCE Regulation and national law on cooperati  ves

SCE Regulation and Cooperative Act

As stated earlier, Finnish implementation of SCE Regulation is quite concise, still clear
and thorough. Finnish SCE Act follows the basic principles of Finnish company legislation,
providing their own act for each type of organisation. As we already had own legislation for
cooperatives (since 1901) it was obvious to benefit it and base the SCE Act on
implications to this Cooperative Act. When choosing this way of implementation there were
only few technical changes made to Cooperative Act and other business legislation: Trade
Register Act, Business Information Act, Trade Name Act, Business Mortgage Act, Act on
Credit Institutions, and Cooperative Bank Act.

Legal obstacles

Taxation of capital income was reformed in Finland 2004. As a result, capital income
paid to owners from limited liability companies (dividend) is tax-free up to 90 000 euros,
but for cooperatives (interest on shares for members) this limit is only 1500 euros. This
was a serious setback for cooperatives, and debate has been going on since then to
correct the situation. Difference in tax-free proportion of capital income makes collecting of
fixed capital to cooperatives more difficult compared to limited companies. And of course,
taxation doesn't treat equally e.g. members of meat processing cooperatives compared to
owners of family enterprises. As the member farms of dairy and meat processing
cooperatives have grown bigger and the cooperative shares are based to their producing
capacity, the share capitals are quite remarkable. Thus, taxation of interest on share
affects directly to the cooperative members.

Differences in taxation also favour different type of holding structures in the form of
limited liability companies to be applied for worker-owned enterprises, e.g. in medical
centers owned by doctors. In these cases taxation of earned income is changed to much
favourable capital income. This has arisen larger debate in Finnish society.
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FRANCE

By Chantal Chémel

SUMMARY. Introduction — 1. The implementation of SCE Regulation 1435/2003 in French legislation. — 1.1.
Source and modes of implementation. — 1.2. Structure and main contents of the regulation and adaptations of
the above mentioned law of 10 September 1947. — 1.3. Decree n° 2009-767 — 22 June 2009. — 2.
Transposition of Directive 2003/72/CE of the Council dated 22 July 2003. — 3. Analysis and comments of the
use of European cooperative society status in France. — 3.1. Methodology. — 3.2. Analysis and comments. — 4.
Overview of cooperative legislation in France. — 4.1. The legal organization of cooperatives in France:
generalities — 4.1.1. Bank cooperatives and consumer cooperatives that are markedly dependent on the
general law of 10 September 1947 and have the form of a commercial corporation. — 4.1.2. The cooperatives
of SMEs enterprises (agricultural, artisans, transporters, maritime and retail tradesmen to a smaller extent) as
well as SCOP (worker cooperatives) are all governed by particular provisions that include more specific
clauses, particularly concerning the purpose, membership, exclusiveness or the distribution of earnings. — 4.2.
Main characteristics of legal system for cooperatives. — 5. Tax system for cooperatives in France. — 5.1.
Company tax. — 5.2. Regional economic contribution. — Conclusion. — Annex 1

Introduction

The transposition of regulation 1435/2003 concerning the European cooperative society
was not completed in French law until June 2009 (cf. below).

The legal system governing cooperatives in France is characterized by some
complexity, closely linked with the history of the emergence of cooperatives in the various
economic sectors at the end of the 19th Century, but also later in the 20th Century.

Even if all cooperatives refer — at least implicity — to the principles of the ICA
(International Cooperative Alliance), the translation into positive law varies depending on
the status involved.

Status as cooperative must be interpreted by combining several textual aspects:

- Articulation special laws concerning cooperatives with the general law — law No.
47-1775 of 10 September 1947 establishing cooperation status;

- Articulation with status as a non-trading or commercial company, or existence of
unique status.

The fact is that even if certain authors have accepted the idea that cooperatives could
be established on the basis of recourse only to the law of 10 September 1947, in practice
that option is not adopted — essentially for reasons of legal security.

i O Euricse

T



Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

1. The implementation of SCE Regulation 1435/2003 i n French legislation
1.1 Source and modes of implementation

The regulation was transposed by way of two documents, one of them legislative and
the other regulatory, both adopted very belatedly since article 80 of the regulation provided
for it to go into effect on 18 August 2006, and France did not adopt the application texts
until 2008.

- Law No. 2008-649 of 3 July 2008 containing various provisions adapting company
law to community law;

- Decree No. 2009-767 of 22 June 2009 concerning the European cooperative
society.

As indicated above, transposition of the regulation is carried out only by way of the
general law of 10 September 1947. It would no doubt have been too complicated and too
burdensome in terms of legislative procedures to provide for a transposition into the
specific texts proper to each cooperative sector. Moreover, since the text of the regulation
prevails over national laws, solutions can be found in the articles of statutes of each SCE.

The regulation treats the major principles of cooperative law, already known in French
law, at the community level.

Despite the convergence efforts made by the regulation, the new status refers
largely to the national rights of cooperative societies or of corporations in order to
supplement it.

Notwithstanding such references, it institutes numerous harmonized material rules
for constitution, operation, annual financial statements, dissolution and liquidation of the
SCE, defined as a variable capital company having the purpose of satisfying the needs
or the development of its members’ economic or social activities.

Thus the European cooperative appears as a hybrid company governed by the
provisions of the regulation and by national provisions.

A new title is inserted in the law of 10 September 1947 in order to provide a national
legal basis for the European cooperative society. This new title Il bis, coming just after
the provisions concerning the legal regime of national cooperative societies and before
the miscellaneous provisions of the text, contains a certain amount of detail, since it
includes no fewer than seven chapters consisting of thirty-nine articles.

Adaptations of the Labour Code and of the Monetary and Financial Code are also
required to take account of the social aspect of European cooperatives and the banking
sector.
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1.2 Structure and main contents of the regulation a  nd the adaptations of the
above-mentioned law of 10 September 1947

A new title Il bis is inserted in the law of 10 September 1947, called the “European
cooperative society”. That title includes seven chapters and articles numbered 26-1 to
26-38.

Article 26-1 constitutes the sole article of chapterl, devoted to the general
provisions. It defines the conditions under which the European cooperative acquires
legal personality as well as the provisions applicable to its constitution and to its
operation in France.

Moreover, making use of an option contained in the regulation , it prohibits
dissociation between the registered office under the articles of association and the
actual head office, in the interest of consistency with the provisions applicable to the
European company. (Article 6 regulation SCE)

In articles 26-2 to 26-6, Chapter Il establishes the procedures relative to constitution
of the European cooperative registered in France.

Section 1 is devoted to constitution by way of merger of cooperative societies
subject to the laws of at least two different member States.

Article 26-2 contains the provisions applicable to constitution of an SCE by merger,
referring to the special laws governing cooperatives taking part in the merger. Thus an
SCE may be constituted in accordance with a special law.

Article 26-3 makes designation of merger auditors mandatory at the time of
constitution of the European cooperative, and lays down the procedures regarding their
designation as well as their assignments.

Point | of article 26-4 designates the clerk’s office of the Commercial Court  within
the district of which the company in question is located as the authority responsible for
supervising the formalities prior to constitution of the SCE by way of merger. That office
issues an attestation of conformity concerning the operations prior to the merger (Art 29
regulation SCE).

Point Il designates the notaries or the clerk of the Commercial Court to check on
the legality of execution of the merger and of the definitive constitution of the European
cooperative registered in France (Art 30 regulation SCE).

They will have to particularly check on the regular nature of the attestation issued by
the foreign authority responsible for supervising the preliminary formalities as well as
the procedures for involvement of the workers and the conformity of the merger projects
to the provisions in effect.

Article 26-5 governs the consequences of a reason for nullity affecting the decision
made by the meeting deciding on the merger, as well as the consequences of a lack of
a check on legality. When the nullity cannot be remedied or in the absence of a check
on legality, the society must be dissolved and then be liquidated.
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Article 26-6 designates the National Prosecutor as the authority = empowered to
protest, for reasons of public interest, against the transfer of the registered office
entailing a change of applicable law or against constitution of an SCE by way of
merger. He may be applied to by the administrative authorities (Article 7 et 21
regulation SCE).

Section 2 specifies the procedures for constitution of a European cooperative by
transformation of a national cooperative having a subsidiary in a member State other
than the one of the parent company.

Article 26-7 lays down the measures for adaptation making it possible to transform a
national cooperative into a European cooperative, and organizes protection of the
holders of special partner's shares or of the holders of investment or partner's
certificates at the time of the said operation.

Article 26-8 adopts the option by which the project for transformation of the
cooperative into an SCE must be adopted by a qualified majority of the Board of
Directors, and, if the case arises, by the Supervisory Board, when worker participation
is organized. It makes designation of a transformation auditor mandatory.

Chapter lll is devoted to the transfer of the registered office of SCE registered in
France. It includes articles 26-9 to 26-14.

Article 26-9 allows a European cooperative registered in France to transfer its
registered office to another member State of the European Union. It lays down the
conditions for realization of the transfer and requires, for that purpose, establishment of
a transfer project by the Board of Directors.

Article 26-10 organizes protection of the minority partners opposed to the transfer. If
the case arises, they may withdraw from the cooperative and obtain reimbursement for
their shares.

Articles 26-11 and 26-12 define the rights of the holders of cooperative investment
certificates and of the holders of cooperative partners’ certificates, in case of transfer of
the registered office. Those Securities are redeemed.

Article 26-12 provides for redemption of the Securities held by the bond creditors in
case of a transfer of registered office.

Article 26-13 contains provisions for protection of non-bond creditors. They may
obtain either additional guarantees or reimbursement of their claims.

Article 26-14 designates the notaries for issuing a certificate attesting to the legality
of the transfer procedure in application of paragraph 8 of article 7 of the regulation.

In articles 26-15 to 26-28, Chapter [V contains the provisions relative to
management and organization of the European cooperative. It is divided into seven
sections.

Article 26-15 entitles the European cooperatives registered in France to choose
either a monistic-type organization, with a Board of Directors, or a dualistic type, with an
Executive Board and a Supervisory Board.
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“In that connection, it is useful to remind you that the cooperative status of
companies is not to be analyzed as a set of complete and autonomous rules, but rather
as an addition to commercial common law. In principle, cooperatives are non-trading or
commercial companies, like the others, and are also governed by cooperative status.
Hence it appears perfectly logical for those companies to be able to choose an
institutional architecture in line with those of their non-cooperative counterparts” (report
by the Committee of Laws . National Assembly — July 2008).

Section 1 governs the monistic SCE. It determines the business organ responsible
for representing the company vis-a-vis third parties (article 26-16), in principle the
Board of Directors, the number of members of which ranges from 3 to 18. The articles
of association also provide that general management may be exercised either by a
President or by a Managing Director.

Article 26-17 authorizes legal entities to be members of the Board of Directors.

Article 26-18 introduces a right of communication of documents needed by any
director for performance of his duties.

Section 2 governs the dualistic cooperatives.

Article 26-19 designates the business organ representing it vis-a-vis third parties.

Article 26-20 lays down the powers of the Executive Board vis-a-vis third parties.

Article 26-21 defines the procedures for designation of the members of the
Executive Board and their status as individuals.

Article 26-22 lays down the procedures concerning the replacement in case of a
vacancy

Article 26-23 contains the procedures regarding composition of the Supervisory
Board as well as the rights of the members of that Board.

Article 26-24 institutes, in particular, an individual right to information for the
Supervisory Board members.

Section 3 specifies, in articles 26-25 and 26-26, the rules that are common to the
monistic and dualistic cooperatives.

In the interest of consistency with the law of corporations and European companies,
article 26-25 institutes an obligation to have SCE articles of association contain rules
applicable to conventions concluded between the company and its senior managers
identical with the rules for corporations, subject to the particular provisions applicable to
cooperatives in this domain and provided for in article 27 of law (of 1947).

Article 26-26 lays down the cases in which the directors, and the members of the
Executive Board may be held liable. The members of a Supervisory Board do not incur
liability for management faults.

Section 4 leaves it up to the articles of association to determine the conditions for
approval of new cooperative partners (article 26-27).

cooplgrﬁglggs O Euricse ' kal

TLer



Study on the implementation of the Regulation 1435/2003 on the Statute for European Cooperative Society

Section 5 in article 26-28 lays down the rules applicable to partners’ general
meetings, referring to the national legislative provisions established for each type of
cooperative. It is one of the transposition articles referring explicitly to particular status.

Section 6 organizes the procedures for legal auditing of SCE accounts (article 26-
29), both with respect to corporate financial statements and in connection with
combined or consolidated financial statements.

Section 7 (article 26-30) deals with cooperative auditing for the SCE falling into a
specific category.

Chapter V specifies, in article 26-31, the provisions applicable to establishment of
SCE annual financial statements, specifying that the provisions of article L 524-6-5 of
the Rural Code are applicable to the SCE subiject to the Rural Code.

Chapter VI lays down the measures relative to dissolution and liquidation of the
SCE.

Article 26-32 establishes the reasons for nullity of an SCE: either at meetings
deciding on merger, or due to a lack of a legality check. It specifies the time limitation
for this, which is six months.

Article 26-33 establishes the adaptation measures making it possible to prevent and
sanction dissociation between the registered office under the articles and the central
administration in two different member States. Any interested third party may apply to
the courts for regularization, the courts setting a period for the latter.

Article 26-34 proves for dissolution in the absence of regularization within the period
set by the court.

Article 26-35 provides that the National Prosecutor is designated as the authority
responsible for informing the competent authority of the other member State or having
to be informed by it, in case of a violation of the said prohibition on dissociation. (art 73
regulation SCE)

Article 26-37 provides for liquidation of the SCE when dissolution has been
pronounced.

In articles 26-38 to 26-40, Chapter VII lays down the procedure for transformation of
an SCE into a national cooperative.

Article 26-38 authorizes transformation of an SCE into a cooperative under national
law as long as it has been registered for two years and has received approval of the
balance sheet for its first two financial years.

Article 26-39 requires appointment of one or several transformation auditors subject
to the types of incompatibility affecting the legal auditors.

Article 26-40 specifies the rules for making decisions at general meetings authorized
to make decisions concerning modifications of the articles of statutes.

Finally, various coordination provisions supplement this transposition:

Article 20 creates an article L. 511-13-2 in monetary and financial code to enable the
Committee on Credit Institutions and Investment Companies (CECEI) to supervise
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transfer of the registered office of a credit institution constituted in SCE form, as well as
concerning the participation of a cooperative credit institution in constitution of an SCE
by merger. The said check is paired with a right to protest against such operations,
supplementing the right of the National Prosecutor. As is true of the latter, the CECEI
protest must be based on reasons of public interest.

Article 21 creates an article L. 532-9-3 in the same code entitling the Financial
Markets Authority to protest in connection with the same operations as the ones
covered by article L. 511-13-2, mentioned above. The said right is exercised vis-a-vis
investment trusts.

Article 22 makes the provisions relative to corporate or consolidated and/or combined
financial statements applicable to the SCE in agricultural cooperative form.

Article 27 makes the violations provided in the case of national cooperative
companies applicable to the SCE.

1.3 Decree n°2009-767 - 22 June 2009

The Decree of 22 June 2009 specifies the list of information that must be made
available to third parties at the time of constitution by merger, transformation or transfer of
the registered office.

It also indicates the documents with which the notary must be provided so that he can
check on the legality of the transfer of the registered office.

2. Transposition of Directive 2003/72/CE of the Cou  ncil dated 22 July 2003

We will not linger over this aspect of transposition, which is largely inspired by the
texts concerning the European companies and is not subject to the specific cooperative
features.

The Directive was transposed before the regulation itself by way of:

- Law No. 2008-89 of 30 January 2008 concerning implementation of the community
provisions concerning status as European cooperative society and protection of salaried

workers in case of employer insolvency.

- Since the Labour Code was modified and gave rise to a new Labour Code, it is
Title Ill of the said law that transposes the Directive mentioned above.

- This text is supplemented by two decrees:

- A decree in Council of State No. 2008-439 of 7 May 2008 concerning employee
involvement in the European cooperative society;

- Simple decree No. 2008-440 of 7 May 2008 concerning employee involvement in
the European cooperative society.
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3. Analysis and comments of the use of European coo  perative society status in
France

The transposition of SCE status in French law was comprehensive and highly detailed,
albeit late; the law is dated 3 July 2008. This means it is still slightly too early for a reliable,
objective assessment of how SCE status is used or to consider its lack of use a failure.

Despite a legal seminar organised by the Groupement National de la Coopération in
2004 and several presentation documents provided by several national cooperative
organisations — agricultural, carrier and retailer cooperatives, credit unions and worker
cooperatives in particular — the status of European Cooperative Society is still poorly and
little known.

Nevertheless, in light of the extensive involvement of French cooperative societies in
the project and their desire to see it completed, special care has been taken to include
their point of view regarding the rather disappointing use of the new status so far. It is
necessary to understand where are the obstacles that undermine the appeal of this status
and which are the sectors of activity concerned, i.e., agriculture, other company
cooperatives, cooperatives of workers and consumers or banking cooperatives, for
example.

However, for all the parties concerned, SCE status does have an intrinsic
justification in itself which is not directly impac ted by current low usage. Its
existence is highlighted as necessary, irrespective of the degree of current or even
future usage.

3.1 Methodology

Three means were used to collect the requisite information:
e Questionnaires circulated by e-mail between Decembe r 2009 and February
2010:
- A preliminary questionnaire was sent out to all cooperative organisations to
establish the number and presence of SCESs in December 2009
- A second questionnaire was sent out in February 2010 to the same
cooperative organisations as well as to some twenty major agricultural
cooperatives to assess their point of view on the causes for failure to use SCE
status
*  More detailed interviews in March 2010
- Interviews with several cooperative executives to learn their analysis
- Interview with a magistrate in the French justice ministry to see whether it was
possible to draw comparisons between usage of SEs and SCEs
e Around table with legal directors of cooperative u nions in April 2010.
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The round table session was intended to develop proposals to improve the SCE status
and make it more attractive and better known. The issue most spontaneously raised
concerned insufficient communication and ignorance about this new tool. It was suggested
that a more systematic campaign circulating the characteristics and possibilities afforded
by the new tool should be instituted along with an operating method, which should be
effective in the near future.

Conclusions from questionnaires and interviews
The first questionnaire confirmed that there were no SCEs in France at present. French,
Italian and Spanish credit unions do have a project, although it should ultimately be
regulated by Italian law for reasons to do with Italian banking law.
This means that the other issues raised in the first questionnaire were no longer
relevant, as no SCE had been established.
This is also why a second questionnaire was issued with a two-fold objective:
- Appreciate the existence of transnational operations implemented by
cooperatives and assess their intensity
- Appreciate their knowledge of SCE status and describe any reservations.

3.2 Analysis and Comments

a) Existence of transnational operations

Most of the cooperative organisations responding to the question stated that their
cooperatives — or some of them — carried out transnational operations, even though they
were probably less frequent than those carried out by business corporations. Their primary
objective was to meet the needs of their members whose economic or social activity
focused on a given region. However, even this situation is inherent to cooperative
approach, it is not a radical obstacle to international expansion.

Current forms of international expansion are mostly ‘business corporations’ which are
both better known and feature governance rules which are perceived as being clearer and
easier to use (in simplistic terms: one share, one vote).

In other terms, in economic partnerships with other countries between cooperatives or
other economic actors, the uncertainty arising from growth through a subsidiary shared
with another country is offset by the use of ‘corporate’ governance rules that ensure that
the parent cooperative remains in control of direction and risks. A cooperative union in the
form of an SCE has accordingly failed to prosper contrary to aspirations.

There is a legal prohibition in some activities to implement international operations or
even actions outside a local territory with varying degrees of definition (town, country or
region). Such a prohibition applies to social housing (“HLM") cooperatives in France in
order to uphold their ‘social’ purpose which has above all a local focus.
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For other such as agricultural cooperatives, clearly collecting output does not lend itself
well to transnational partnerships. Proximity as a factor must be preserved to fulfil their role
for their agricultural members.

However, operations further upstream in the sector do lead to European partnerships
which have taken the form of trading companies to date for the reasons stated above.

b) Insufficient dissemination and knowledge about t he status

This issue was raised in every interview and questionnaire: despite efforts in
communication by cooperative organisations, SCE status is little known by operators and
practitioners. In the words of one of our contacts, the fact that several European statuses
exist seems to confuse the SCE message and may even dilute it, instead of making it
more accessible.

It would appear that the policy message is not sufficiently relayed to practitioners who
set up transnational files. Practitioners have not sufficiently adopted this new instrument,
although several legal reviews intended for this audience have published analyses and
comments about the new approach. Novelty here is not necessarily an asset, as it does
cause uncertainty.

Government authorities (the French Justice ministry) and those tasked with the social
economy have not made any specific dissemination effort, which contrasts with the new
forms of company created in recent years, such as the individual limited liability company
(“EIRL — entreprise individuelle a responsabilité limitée”). Communication about the new
instrument has therefore been ensured primarily by cooperative organisations.

This observation also applies for SE status, for which it is recommended that ‘status
templates’ be made available to creators that could be promoted in particular by the
authorities.

c) A relatively high initial transaction cost

This issue concerns the development of the regulations themselves, which are based
on a hierarchy of complex norms referring back to various domestic legal systems.
Admittedly, this construction does not make the status inaccessible, but does require
extensive development work. Needless to say, such complexity is exacerbated by the
complexity of French legislation in which several statutes must be taken into account to set
up a cooperative company under domestic law. However, in the various instances in
guestion, most cooperative organisations already offer templates for articles of association
which can be used if required.

The reference back to domestic laws also prompts a degree of legal uncertainty, as
these laws are usually little known by economic actors in other member States and, of
course, have not been harmonised or even been made to converge. This factor probably
serves as a deterrent to practitioners who tend to strive for the highest possible legal
certainty.
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In order to lower the initial transaction cost, the Groupement National de la Coopération
took the initiative of drafting a status for a European cooperative society established from
scratch with its head office in France. As of publication of this report, the document is
ready for publication and will be circulated by cooperative organisations through their
Internet sites in particular. However, the statutes were developed by four legal specialists
over a dozen half-day work sessions, which represents an investment that is often beyond
the reach of nascent SMEs or VSEs. The intention is that eliminating this obstacle should
serve as an asset for establishing European cooperative societies.

The timing, however, means that it is unfortunately too early to draw useful conclusions
on how to improve SCE status.

The use of SCE status by natural persons probably makes the initial capital amount
relatively high. One proposal would be to lower the capital amounts.

d) Concerns about the genuine ‘cooperative nature’ of SCEs

For most cooperatives in France, the prohibition on sharing reserves is a vital, long-
term guarantee of the cooperative status. Incidentally, this feature offers the benefit of
making cooperatives more ‘resilient’, a benefit which has been demonstrated during
recessions.

The prohibition on sharing reserves is framed by laws which regulate cooperatives at
various degrees of strictness depending on the specific articles of statutes

SCE status clearly omits to address this issue — other than the legal reserve, the
articles of statutes define the reserves which can be shared by means of incorporation in
the capital. The hierarchy of statutes accordingly refers to article 16 of French law dated
10 September 1947, which is more flexible than specific legislative measures.

This issue can therefore make the SCE seem a means for further ‘cooperative evasion’,
as the statutes include more flexible provisions for sharing reserves.

The reserve issue is also what differs most between European and specific French
legislation.

e) Lack of fiscal appeal

In France, most cooperatives do not have a specific tax system other than the
deduction of the rebate on the corporate tax base.

Any fiscal exemptions from corporate tax stem from being ‘closed’ cooperatives, i.e.,
cooperatives that implement operations only with and for their own members. These are
subject to compliance with stringent measures and concern agricultural, craft,
transportation and maritime cooperatives.

Tax statutes are strictly interpreted and may not be extensively understood to apply to a
European cooperative society. However, the legal construction of an SCE established in
France in, for example, agriculture, cannot be deemed an agricultural cooperative society
exempt from corporate tax for operations carried out with its members.
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f) Complexity of the employee consultation procedur e

The complexity of the consultation procedure was raised in several interviews as a
deterrent, although it has not actually been applied in practice. However, complexity can
be one of the factors — along with those mentioned above concerning governance — which
would prompt SCE usage more towards new cooperative establishments than Second-
degree ones and as a means of establishing partnerships between cooperatives in several
member States.

Summary:

- Clear lack of knowledge about the transnational tool and its concrete potential
along with insufficient adoption by economic actors

- Legal insecurity arising from the lack of knowledge about other European
legislations which have not been harmonised

- A preference for joint subsidiaries in trading company status for which the legal
system is better known and governance rules perceived as clearer

- Complexity of the SCE tool which generates a significant initial transaction cost, in
particular for SMEs and VSEs

- In some cases, there are doubts concerning cooperative security provided by the
SCE status, in particular concerning the prohibition on sharing reserves

- Lack of appeal in fiscal terms compared to some other member States.

4. Overview of cooperative legislation in France

French legislation on cooperatives is complex and scattered between provisions not
contained in legal codes and those which are.

4.1 The legal organization of cooperatives in Franc  e: generalities

All cooperatives are governed — but to various degrees - by law No. 47-1775 of 10
September 1947 establishing cooperation status. The fact is that article 2 thereof provides
that “cooperatives are governed by the present law subject to laws that are specific to
each category of them”. Hence provisions that are more or less restrictive than the ones
provided under the 1947 law may be found in the particular texts.

It was originally planned that a Cooperation Code would be produced, but it has never
seen the light of day. Quite on the contrary, the recent trends have been aimed at
codifying the texts governing certain types of cooperatives in the codes concerning the
activity sectors in question: mutual banks in the Monetary and Financial Code,
cooperatives of retail tradesman in the Code of Commerce, HLM (public housing)
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cooperatives in the C